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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

Endorsed: Filed in Open Court Oct. 29,1951 

SSI UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Holding a Criminal Term 
(Grand Jury Impanelled Oct. 2, 1951 and Sworn in 

Oct. 3, 1951) 

Criminal No. 1521-51 
Grand Jury No. 1377-51 
Carnal Knowledge 
(22-2S01 D. C. Code) 

The United States of America 
v. 

Rodney F. 'Wheeler 

Indictment 

The Grand Jury charges: 

On or about January 20, 1951, within the District of 
Columbia, Rodney F. Wheeler carnally knew and abused a 
female child named Cleatresia M. Teets, who was then 
under sixteen years of age, that is to say, about ten years 
of age. 

Second Count: 

On or about August 10, 1951, within the District of Co¬ 
lumbia, Rodney F. Wheeler carnally knew and abused a 
female child named Cleat resia M. Teets, who was then un¬ 
der sixteen years of age, that is to say, about ten years of 
age. 

George Morris Fay 
Attorney of the United States 
A True Bill: in and for the District of Columbia 

John F. Kelley 
Foreman. 






3 


S83 Endorsed: Filed Jul. 31, 1952 

Plea of Defendant 

On this 2nd day of November, 1951, the defendant Rod¬ 
ney F. Wheeler, appearing- in proper person, being ar¬ 
raigned in open Court upon the indictment, the indictment 
being read to him, pleads not guilty thereto. 

• *•**#*••• 

8S5 Endorsed: Filed April 1,1952 

Verdict 

On this 1st day of April, 1952, came again the parties 
aforesaid, in manner as aforesaid, the same jury in this 
cause, the hearing of which was respited yesterday; where¬ 
upon, the Alternate Jurors are discharged; thereupon, the 
jury upon their oath say that the defendant is “Guilty as 
charged on Count Two of the indictment ”, whereupon, each 
and every member of the jury is asked if that is his or her 
verdict, and each and every member thereof say that the 
defendant is guilty as charged on Count Two of the indict¬ 
ment. 

The case is referred to the Probation Officer of the Court 
and the defendant is committed to the District of Columbia 
Jail. 

By direction of 

James R. Kirkland 
Presiding Judge 
Criminal Court # Owe 

***###*#*• 

891 Endorsed: Filed Apr. 25,1952 

Judgment and Commitment 

On this 25th day of April, 1952 came the attorney for the 
government and the defendant appeared in person and by 
counsel, Claire 0. Ducker, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of Carnal Knowledge as charged in count two and 




4 


the court having asked the defendant whether he has any- 
tiling to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appear¬ 
ing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 

to the custodv of the Attorney General or his authorized 
* » 

representative for imprisonment for a period of Three (3) 
Years to Ten (10) Years. 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

James R. Kirkland, 

United States District Judge. 

W ' * * * * * # # * ♦ 

893 Endorsed: Filed May 5, 1952 

Notice of Appeal 

Name and address of appellant Rodney F. Wheeler. 

Name and address of appellant’s attorney Claire 0. 

Ducker, Sr., (>00 - F Street, X. AY., Washington, D. C. 
Offense carnal knowledge 

Concise statement of judgment or order, giving date, and 
any sentence Defendant was convicted of above charge 
and sentenced, on April 25,1952, to serve 3 to 10 years. 
Name of institution where now confined, if not on bail 
District of Columbia Asylum and Jail. 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit from the above-stated judgment. 

Rodney F. AA t heeler 
Appellant 

Date May 5, 1952 

Claire O. Ducker, Sr. 

Attorney for Appellant. 




EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 

1 Tuesday, March 25, 1952 

This case came on for trial at 2:25 p.m. today, before 
Judge James R. Kirkland and a jury. 

***##•####* 

4 Opening Statement in Behalf of the United States 

Mr. McNamara. May it please the Court, and you ladies 
and gentlemen of the jury, as I indicated to you in the 
identification of this case, the defendant has been indicted 
for the crime of carnal knowledge, which is the same as 
rape and the same as sexual intercourse without consent 
with an adult, except that the person involved was under 
the age of 16 years. She is Cleatresia Teets, the little 
blonde-haired girl identified to you, holding onto those 
children, and at the time of this particular offense she was 
10 years of age. That will be put into testimony; and also 
it will be put into testimony that at the time this took place, 
the last time it took place, was August 10, 1951—and that 
is Count Two of the indictment. The testimony will be 
as follows: 

That sometime before one o’clock on the morning of 
August 11, 1951, police from No. 14 precinct responded to 
a call, at an address in Washington, D. C. More particu¬ 
larly, they responded to an address, 4000 E Street, South¬ 
east, Apartment 13, Washington, D. C.; and upon arrival 
there they received certain information from the 
5 little girl and from the little girl’s mother. 

Relying upon that information, they went to 
Gallinger Municipal Hospital—Detective Ernst—at which 
place Private Mary McCall, of the Women’s Bureau, met 
the officer and the little girl and her mother. And at that 
place a physical examination was had of this child bv 
Doctor J. C. Mangum, of the Gallinger Municipal Hos¬ 
pital staff. 
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Doctor Mangum made an examination of the genital 
area of that child and discovered that there was a trauma. 
Trauma is the medical term, meaning an injury, a bruising, 
an irritation of the genital organs. That there was a 
stretched hymen. It wasn’t a broken hymen, or the vaginal 
membrane; but it had been stretched, and it had been 
stretched before this date—about which he will testify. 

Further, Doctor Mangum will testify that he took what 
they call smears, of the exterior of the vaginal area, and 
of the interior, and submitted those for examination by the 
chemist department. 

Mr. Stone is here to testify that he performed an exam¬ 
ination upon those specimens, which were submitted to him 
by Doctor Mangum, and found that on the smear that had 
been made of the exterior area of the vagina, there was no 
spermatozoa, or the male seed, which as we all know is the 
essence of the ejaculation at the time of intercourse between 
male and female, on the part of the male. 

6 And that the test which had been made, the smear 

which had been made of the interior of this child’s 
vagina, revealed the existence of spermatozoa, indicating 
as a medical fact that this child had had relations with 
some male person. 

He will also testify that there was an act of carnal 
copulation no more than two hours before his examination; 
and that his examination took place somewhere between 
one and two o’clock. His notes don’t reflect it, but his 
recollection is to this effect, that at some time between one 
and two o ’clock he did examine that child and that no more 
than two hours before that she had been the female re¬ 
cipient of some male spermatozoa. 

IVe will also have the fact that the child that same 
morning, early in the morning, was taken to the Women’s 
Bureau and a statement was taken from her concerning 
the facts set out. 

That the following morning her own mother, Mrs. Teets, 
about whom more will come later, was taken to Police 
headquarters, or was asked to come to Police headquarters; 
and she did, and she gave the Police a statement concern- 
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mg the facts within her knowledge, that Cleatresia—it is a 
long name and she is familiarly known in her family as 
Clea—Clea—was home at 4000 E Street, Southeast, in 
Washington, D. C., in an apartment occupied by her mother 
and the defendant. 

7 The defendant is, as you know T , named Rodney 
Wheeler. At that time he w’as living wdth Mrs. Teets. 

Mrs. Teets wns the w r ife of James Teets, whose marriage 
took place here in Washington, D. C., and Clea is the child 
of James Teets and Mrs. Josie Teets. 

Despite that fact, however, Mrs. Teets was living in 
open or apparent state of marriage wdth the defendant, 
Rodney Wheeler, and she had children by that man, whom 
you saw* here in court today, the two of them. Richard, 
I believe, w*as one; and the other, I believe, w’as Michael— 
the tw’o little tow-headed children, one about a year old 
and the other about two or three years old. 

On this particular night of August 10, Clea w r as home 
watching the children. Her mother w’as out with the de¬ 
fendant, riding around the Virginia countryside for a 
time; and they later came back into Washington. With 
her mother wms her uncle, her mother’s brother; and that 
is Hugh Costello. You saw him. He is a young man about 
17 or IS years of age, who stood up there w’hen he w-as 
identified. 

There came a time when they returned, the three of them 
—the defendant, Mrs. Teets—or, as the defendant calls 
her, Mrs. Wheeler—and Hugh Costello—to 4000—I beg 
your pardon—to 3942 C Street, Southeast, in Washington, 
D. C., some time before 12 o’clock. And there w T as a dispute 
or a disturbance between the defendant and Mrs. 

8 Teets, also knowm as Mrs. Wheeler. 

She got out of the car, and ran into her mother’s. 
That is w’here her mother lives. That is the short, rather 
stout lady, identified as Mrs. Wright. Mrs. Wright is the 
one who lives at 3942 C Street. And they at that time 
made a call for the police. And Mrs. Teets will tell you 
that at that time, that this all took place—during this ride, 
I should say, around Washington and nearby Maryland 
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and into Virginia, there had been a bit of drinking on the 
part of her husband, and perhaps together with this fellow, 
Hugh Costello. That she did not herself partake of any¬ 
thing: but that her husband, or the defendant—call him 
what you will—had been drinking quite a bit and was very, 
very bclligerant, very angry. 

As a result, she wanted to get out of the car, or out of 
this truck they were driving in, in front of her mother’s 
house; and she did get out and there was this dispute. 
That was the situation that obtained just prior to 12 o’clock 
of this particular night of August 10, 1951. 

The defendant left the scene. He left the front of 3942, 
bv himself. 

Now the scene switches back to 4000 E Street, Southeast, 
where Cleatresia is sitting watching the television set— 
babv-sitting, vou might sav, for her two half-brothers or 
step-brothers, whatever they are. 

9 She will testify that the defendant came in at that 

particular address and went into the bathroom, she 
will testify, long enough to, as she says, go to the bathroom. 
That he came back out to where she was watching the 
television, and said to her, “You are going to get screwed, 
whether you like it or not”—quoting her language—at 
which time he took her into the bedroom, which was occu¬ 
pied by him and the girl’s mother, and told her to take her 
shorts and panties off, or he would take them off for her. 

The child will testify that she took them off, herself, 
because she was afraid of the man, because he had done 
this to her on some six or more occasions before this time, 
the last time of which she can identify because it was while 
her mother was in the hospital having this latest baby 
which you saw in court here today, the smallest of the 
sons, about a year and a month old. 

So he placed her upon the bed. She removed her shorts 
and panties, and he had relations with her. She will testify 
that this time she did something about it; that it hurt, 
whereas on prior occasions—and I am using the expressions 
of the child—it had not hurt so much, because it had been 
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wet. But at this time it had hurt, her, and as a result she 
felt compelled to do something 1 finally about it. 

That the mail, when he completed his act, went into the 
bathroom, to fix his zipper on his pants. That she 

10 got up and put on her shorts, her panties and shorts, 
and went back into the living room where the tele¬ 
vision set was on, and sat there while he went into the 
kitchen. 

At that time she did not know where her mother was. 
She will testify that a few moments later Hugh Costello 
came into the apartment—Hugh Costello being her uncle, 
as I told you, and Hugh Costello is also the man, or boy— 
call him what you will—he was 17 at that time—who was 
with her mother and Rodney Wheeler when they were out 
during this riding around before. 

Hugh Costello is a boy who was a close associate of the 
defendant, who worked with him, who at that time wanted 
to obtain from the defendant a portion of some pay for a 
job which he and the defendant had completed for a man. 
So he came up there for that purpose—a friend of the 
defendant. He came into the place, said Hello to Clea, 
and Clea asked him where was her mother. And the boy 
told her that her mother was down at her grandmother’s 
house. Her grandmother, of course, was his own mother 
and her mother’s mother. 

She went into the bedroom, got back her shoes which 
she had taken off when she was taken into there, and put 
her shoes back on and ran down to 3942 C Street, South¬ 
east. All these addresses I have given you so far are in 
Washington, D. C. She ran down there to her grand¬ 
mother’s house, where her mother was. She ran into 

11 the house; and she was seen coming down there by 
Mrs. Cernak, who had an upstairs room; and it is 

her apartment from which the telephone calls were made to 
the police in this matter. 

So she, the little girl, Clea, ran into the house and 
asked where was her mother. Pier mother was at that 
time in the bathroom. Mrs. Josie Wright, the grandmother, 
was standing near the bathroom. And the little girl ran 
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into it and said “Mommy.” She burst out crying. And 
she said “What is the matter?” And she said “Rodney 
has done it to me again, what he did to me before.” And 
she explained to her mother the man had had carnal rela¬ 
tions with the girl that night, as on several previous occa¬ 
sions. This was said to the mother and was said to the 
grandmother, and tliev asked Mrs. Cernak to call the 
police again. 

********** 

Mr. Ducker. He is quoting statements to the jury of 
witnesses, which statements would be inadmissible in any 
event. 

The Court. The present statement is that of a small 
child of 10 years. 

Mr. Ducker. The statement wasn’t made in the 
12 presence of the defendant. 

The Court. It doesn’t matter. 

Mr. Ducker. And he has as the best evidence the state¬ 
ment of the child right here. 

The Court. As I recall the ruling in one local case, the 
Ividwell case, it was that a statement of a small child made 
recently after an act may be received when testified to by 
the adult to whom the small child made the complaint. 

Am I correct on that, Mr. McNamara? 

Mr. Ducker. I don’t think I quite understood you, Your 
Honor. 

The Court. We had a local case, which the Court is 
recalling practically from memory, which as I remember 
occurred at the old market area north of Fourth and 
Florida Avenue—I think the case is United States versus 
Ividwell—where testimony of an adult was received on 
the complaint that the small child made; and it was made, 
not as recent as in the opening statement here, in less than 
hours, but was made in a matter of days. 

Then there is a second case, a recent case of a girl 
riding in the front seat of a taxicab, the name of which 
slips me for the moment, but it was within three or four 
years, where the statement made by a small child in the 



presence of an adult, complaining 1 of carnal knowledge, may 
be received from the adult and is not subject to the 

13 objection that it was hearsay in character. 

So far what the District Attorney has said is 
competent, as far as evidence goes. 

********** 

14 Mr. McNamara. * * * 

I believe I have it now, Your Honor, and I can save the 
reporter the trouble of reading it back. 

As I stated to you, Mrs. Cernak was then asked to call 
the police again. Mrs. Cernak did call the police. She 
will testify to that herself. And when they didn’t come 
right away, she called them again. 

Detective Elden E. Ernst responded to that call, with 
his partner—I forget his name—and Detective Ernst made 
arrangements for Private McCall of the Women’s Bureau 
to meet him at the Gallinger Municipal Hospital, at which 
time an examination would be had. 

First of all he talked with the child for some time at 
the precinct, No. 14 precinct. That is where he went. The 
child had been taken there by uniformed officers of No. 14 
precinct. And as you know, the Sex Squad—one of the 
specialized squads, as is the Narcotics or Robbery or cer¬ 
tain of the others specially set up to take care of certain 
types of offenses—Detective Ernst, being in that squad at 
that time, did so respond; and subsequently the child was 
taken to the Gallinger Municipal Hospital for the ex¬ 
amination. 

As I told you before, those are the facts which 

15 the Government intends to prove to you, which it 
conscientiously believes to be proven from the wit¬ 
nesses whom T have pointed out to you. 

The Government will further prove that there came a 
time later in the month of August — 

By the way, at that time, when the police looked for the 
defendant diligently, he was nowhere to be found. The 
witness Costello will testify that after the little girl, Clea, 



left to go down to her grandmothers, he and the defendant 
left the house. The child made no statement to him at that 
time. She made no statement to him, but went right down 
to her mother and grandmother and told her mother. 

After Rodney and Costello left the place, they drove 
around by 3942 C Street, Southeast, and they saw a police 
car there; so they kept going. 

Let me, if I may, rephrase that. They went by that 
address—that is correct—they went by 3942 C Street, 
Southeast. And when they got there, the boy, Costello, 
went inside and had a conversation with his mother. ITc 
came back out and he told the defendant, Rodney Wheeler, 
what that conversation was, namely, that Clea had made 
charges against him that he had had carnal knowledge of 
her that night and on other occasions. Whereupon the 
defendant says “What kind of foolish things are these 
kids going to think up next?” And he took off. He wasn’t 
seen again. For several days the police made peri- 
Ifi odic visits to the address 4000 E Street, Southeast. 
They couldn’t find him. 

Mr. Ducker. If Your Honor please— 

The Court. Yes; I don’t think that that is necessarily 
a part of the opening statement. You may tender proof; 
but I think you should make a short and concise statement 
of what you expect to prove. 

Mr. McNamara. Yes. I tender that fugitivity as being 
evidence of guilt. 

#**#*♦##♦♦ 

IS The Court. Two points are involved: One, that 
evidence of flight is evidence of guilt; and, second, 
if there is an act on the part of the defendant of a threat¬ 
ening nature, in which he uses the words just stated, “You 
did not tell on me, did you?”—or words to that effect—and 
brandished a knife at the same time, that is evidence 
19 that would have some probitive value as to whether 
he did or didn't commit the offense charged. If it 
is within a period, as you say, of about a week or eight 
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days, it does appear to be relevant in point of time and I 
will permit it over your objection. 

#####*###* 

20 Mr. McNamara. To pick that up, ladies and gen¬ 
tlemen, be took the people down there to District 

Heights, Maryland, to the home of Mrs. Hallie Canada. 
Mrs. Hallie Canada is one of the witnesses in 

21 this case—at whose house Mrs. .Josie Wright, the 
grandmother of this little girl and the mother of 

Mrs. Teets, was staying that night, with her daughter 
Janice—Clea’s aunt. Janice is the same age as Clea. 

The defendant demanded entrance into that place and 
was refused entrance. There was a certain amount of 
talking back and forth, which is not relevant here. But 
there came a time when he got in the place, and Mrs. 
Canada and Mrs. Wright fled out of the back way. Janice 
was left there in the place. And the defendant came in at 
that time and rooted around the place, and left, taking 
Janice with him, at knife point; and he took her, with 
Clea and her mother, in his truck cab, and drove them in 
the area of Marlboro. 

At the time he was driving the truck, he had the knife 
open in his hand. And Janice will testify that at the time 
he was driving down there he said to Clea, in a threatening 
tone, “You didn’t tell them that I did it, did you?” And 
Clea says “No, I didn’t tell them.” 

Subsequently the defendant drove back to the area of 
District Heights and dropped off Clea and the aunt of hers, 
Janice—who is the young, blonde girl, the other young, 
blonde girl you saw here today, about 10 or 11 years old. 
And at that point Clea’s mother, Josie, says “I will stay 
■with you Rodney.” So she goes off with Rodney, and the 
two of them are arrested shortly after that and 

22 turned over to the Washington police, and we have 
the indictment. 

******•••# 

23 Mr. Ducker: I have a motion to offer at this time, 
Your Honor. 





The Court: Very well. 
(At the bench:) 
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On Defendant's Motion for Mistrial 

Mr. Ducker. I feel that in going into the matter of the 
alleged housebreaking and the alleged kidnapping, Mr. 
McNamara has violated the ruling Your Honor has given. 
He didn't restrict it to simply a threat being made, but 
he went into these minute details and brought out an 
alleged housebreaking and kidnapping, in the State of 
Maryland. It think it is prejudicial and I move for a mis¬ 
trial on the basis of it. 

*t#«*** ##•• 


33 Jack Filch Mangum 

called as a witness by the United States and being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. McNamara: 

Q. Will you state your full name, sir, and your assign¬ 
ment. A. Jack Fitch Mangum, and I am an interne at 
Gallinger Hospital. 

Q. Dr. Mangum, did you have occasion on the 10th of 
August, 1951— 

Mr. Ducker. Just a moment, if Your Honor please. 
Did the gentleman state he was an interne? 

The Court. What is your name, Doctor? 

The Witness. Jack Fitch Mangum. 

The Court. And are you a licensed physician in the 
District of Columbia? 

The Witness. No, I am not licensed. I am a 
physician. 

34 The Court. Are you licensed to practice in another 
jurisdiction? 

The Witness. No, I am not. 

The Court. Are you a recent graduate of a medical 
school? 




15 


The Witness. I am. 

The Court. And when did you graduate? 

The Witness. March, 1951. 

The Court. And from what school did you graduate? 
The Witness. Duke University, North Carolina. 

The Court. And you are now serving an interneship at 
Gallinger Hospital ? 

The Witness. That is correct. 

The Court. Very well. 

Mr. Ducker. I object to his testimony, Your Honor. 
The Court. I will overrule you. 

You may continue. 

By Mr. McNamara: 

Q. You do hold a doctor’s degree in medicine, do you 
not? A. I am an MD. 

Q. You are an MD? A. Yes. 

Q. And did you have occasion on the 11th of August, I 
should say, 1951, to see one Cleatresia M. Teets? 

35 A. I did. * 

Q. And do you recall approximately what time of 
day or night that was? A. It was around one or two a.m. 
in the morning. 

Q. And when you saw her, where was it? A. In the 
admitting office at Gallinger Hospital. 

Q. And did you have occasion to perform a physical 
examination of that child? A. I did. 

##*######♦ 

36 Q. Doctor, if necessary to refresh your recollec¬ 
tion, as the Court said, for any question at all, 

kindly advise same and we will go into the details and give 
you an opportunity to do so. 

You examined the child around what area of the body? 
A. Well, the positive findings are limited to the area of 
the genitalia. 

Q. And you examined her generally, but more specifi¬ 
cally you made findings concerning the genitalia. 

The Court. Just tell us where you examined the child. 
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The Witness. Well, I gave her a general overall exam¬ 
ination, but I made a very specific examination of her 
genitalia. 

By Mr. McNamara: 

Q. Will you tell the ladies and gentlemen of the 

37 jury here what your examinations revealed. A. 
They revealed a great deal of reddening of the ex¬ 
ternal genitalia and of the skin between the child’s thighs. 
The area was also extremely tender. The child would not 
let me touch her without crying out in pain. There was 
no blood. The hymen or vaginal ring was stretched, which 
was old. It wasn’t torn, however. And all of the vaginal 
mucosa was extremely red and showed signs of a great 
deal of irritation. 

Q. Did there come a time, Doctor, when you made what 
they call—when you took smears of any mucoid solutions 
or secretions there? A. Yes, we routinely take smears of 
these cases, to be examined for sperm. 

Q. And in this particular instance how many did you 
take? A. I took two. 

Q. And from what areas were they taken? A. One was 
taken from the urethra, which is the urinary orifice and 
which is very near the vaginal area; and the second smear 
was taken from deep in the posterior part of the vagina. 

Q. This latter smear you took, is that on the outer side 
of the hymen or vaginal ring you spoke of? A. No; it is 
deep inside the body. 

Q. If a person’s hymen has not been broken, is it 

38 medically or physically possible for spermatozoa 
to be found in that place? A. Yes. When I said 

the hvmcn had not been broken, I said it had not been 
freshly broken. It showed signs of an old stretching; but 
there was no fresh tear in it. 

Q. When you say an old stretching, Doctor, does that 
mean there was in it at that time a break? It wasn’t a— 
I am not a medical man. 

The Court. Doctor, tell us what you found. 


The Witness. I found that the child had what we term 
a marital entry. By that I mean that she had had probably 
that her hymen had been stretched and time passed, to 
admit some large object. But this was not fresh. There 
was no fresh bleeding seen, though there was a great deal 
of recent trauma. 

By Mr. McNamara: 

Q. Now, Doctor, as a result you took these smears, you 
say. And have you the records of Gallinger Municipal 
Hospital with you? A. Yes, I have a copy of those records. 

Q. You have a copy of those records? 

Mr. McNamara. Unless there is some objection by Mr. 
Duckcr, I would like to tender those, Your Honor. I be¬ 
lieve it would be simpler at this time to do so. 

Mr. Duc-ker. I haven’t seen the records. 

3t) The Court. Suppose you identify them first. 

Mr. McNamara. May they be marked for identi¬ 
fication, please? 

The Witness. You want just the examination? 

Mr. McNamara. Yes. 

(To the Deputy Clerk) Will you mark that on the back, 
please—Government Exhibit 1, A and B—1-A and 1-B. 

Mr. Ducker. For identification? 

Mr. McNamara. Yes, for identification. 

(Two copies of the report were marked for identifica¬ 
tion as Government Exhibit 1-A and 1-B.) 

Mr. Ducker. Are these copies of the same? 

The Witness. Yes, they are copies. 

The Court. Is there any objection? 

Mr. Ducker. Yes; I object to these being in. I don’t 
know what purpose they will serve. 

The Court. May I see them. 

The Witness. The original is— 

Air. Ducker. Just a moment. Is that the only report you 
have ? 


IS 


The Witness. That is the only one I have in my posses¬ 
sion. The original report is at the Women's Bureau. 

Mr. Ducker. That is the report you intend to introduce 1 ? 

Mr. McNamara. It is the only report of that par- 

40 ticular matter. I intend to introduce it, yes, sir. 

The Court. Do you tender it, Mr. McNamara? 

Mr. McNamara. I do tender it, yes. 

The Court. It will he received, over the objection. 

(The hospital report, in duplicate, heretofore marked 
for identification as Government Exhibit No. 1, was ac¬ 
cordingly received in evidence.) 

Mr. McNamara. I believe this does speak for itself, 
Your Honor. I will read it at a later date, Your Honor. 

The Court. Yes. Try to accommodate the Doctor. 

By Mr. McNamara: 

Q. Now, Doctor, specifically where in the interior of this 
child did you take the second smear? A. I took it from the 
very posterior part of her vagina, as far back as I could 
insert a cotton swab on a stick, which would be about six 
or eight inches inside her body. 

Mr. McNamara. Thank you very much, Doctor; that 
is all. 

Cross Examination 
By Mr. Ducker: 

Q. Doctor, on this report there is a notation that you 
examined—it says “GC” and “specimen.” A. Yes. 

Q. What does that refer to? A. “GC” stands 

41 for the gonocuccus, which is the etiological evidence 
of gonorrhea. 

Q. And you have “specimen,” and it says “urethral” 
and “vaginal.” Is that correct? A. That is correct. 

Q. What is the urethral and vaginal tract? A. The ure¬ 
thral tract, or the urethra, is the tube which runs from the 
bladder to the external urinary orifice, which opens very 
close to the mouth of the vagina. And the reason we take 


a smear from that is that that is a common site of infection 
of gonorrhea. 

The vagina is the female sex canal, which is nsed for 
intercourse, into which the mouth of the womb opens. And 
a smear is also taken from the posterior, the most posterior 
part, of the vagina, at the mouth of the cervix. 

Q. And what is the purpose of the smear there, Doctor? 
A. Also for gonorrhea; or in a ease of this type to see if 
any sperm is present. 

**#*#*##** 

42 Mr. McNamara. If Your Honor please, the witness 
has testified he did not make the chemical analysis 

of the smears. 

The Court: I think you gentlemen will probably save 
time if you will let the doctor explain. 

Doctor, explain first of all what the smear is. 

The Witness. Yes. The smear is taking on a cotton 
swab any of the mucus process or anything that may be 
on the wall of the tissue, and spending it on a glass slide. 

The Court. If you take a smear in the area of the urethra, 
as you have testified, and the smear is moist, can you tell 
from that alone whether or not gonorrhea is present or 
absent? 

The Witness. Sometimes you can find various positive 
evidence, if it is pussivc; but you cannot definitely identify 
the organism without a microscopic examination—and the 
same goes for the sperm. 

The Court. Is that the reason why you deposit the 
smear, as you describe it, on the face of the glass 

43 and examine it under the microscope? 

A. That is correct. 

By Mr. Ducker: 

Q. Then you cannot determine either one without a 
microscopic examination. Is that correct? A. That is 
correct. 

Q. And you state you did not make a microscopic exami¬ 
nation? A. That is true. 
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Q. Then actually you didn’t make the examination at 
all. You can’t determine whether or not there is sperm 
there, if you don’t make an examination, can you? A. 
The smear was sent to our laboratory, and one of our 
technicians examined it. 

********** 

Q. And therefore you don’t know whether there was any 
sperm found, or not, do you? 

********** 

A. No, I do not personally know, except what I have from 
our report. 

********** 

44 Q. You say there was an old stretching of the 
hymen. Is that correct? A. Yes. 

Q. Are you prepared to state how old that stretching 
was? A. I am not. 

Q. You stated there was also some indication of some sort 
of a trauma? A. That is true. 

Q. Can you state from your own personal knowledge, or 
the result of your observation, that there had been any 
intercourse of this child within a matter of two hours? A. 
No, I cannot. I can only report trauma, to the tissues. 

Q. And a trauma to the tissues means a stretching or 
bruising; and that is external, isn’t it? A. This was 

45 not onv external trauma. The mucous membrane of 
the vagina were also traumatized. 

Q. Now, then, actually, from your observation, from 
your examination—and I don’t mean from anyone else’s, 
but your own—you cannot state, can you, that there posi¬ 
tively had been any intercourse there on that child? A. 
From my examination alone I can only report there had 
been recent trauma to the child’s genitalia. 

* 1 * * * * • • • • • 

46 Redirect Examination 

\ 

By Mr. McNamara: 

Q. Doctor, I show you this Government Exhibit 2 for 
identification purposes, and I will ask if you wall take that 
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apart, if it is feasible, sir, and identify just what it is, 
please. If it is not feasible, don’t disturb it. A. (Opening 
packet) These are the slides of the type used for us to 
make our smears at Gallinger Hospital. 

Q. Can you more specifically identify those slides? A. 
Yes. There is a name scratched on this slide—T-e-e-t-s. 

Q. I see. And how about the other slide? A. Yes, on 
the other slide, also. 

Q. And is there anything to indicate whether the slide is 
urethral or vaginal? A. Yes. Here is a U on it; and the 
other is a vaginal smear. 

Q. And are those the slides which you transmitted 
through channels to have examined by your bacteriologist, 
or by your bacteriological laboratory, in connection 
47 with this particular examination of Cleatresia M. 

Teets? A. We have her name on them. I cannot 
say that these are definitely the slides that we have made ; 
but they certainly have her name on them. They are the 
slides of the type that we use, and labeled as we label them. 

Q. Do you have a date on there? A. 8-11-51. 

Mr. McNamara. May they be received in evidence, 
Your Honor? I formally do tender them. 

*****#*•## 

The Court. The Court would like to ask a few questions 
of the witness. 

First, Doctor, you told us you were a graduate of Duke 
University Medical School. Of how many years did their 
course consist? 

The Witness. Four years of premedical work and four 
years of medical work. 

The Court. In your premedical work did you attain an 
acedemic degree? 

The Witness. No; actually I went only three and 
4S a half years; and an opportunity arose for me to 
enter medical school before receiving a BS degree, 
and I was permitted to do so by Duke Medical School. 

The Court. Were your subjects premedical? 

The Witness: Yes, sir. 



The Court. And how many years did your medical 
course take? 

The Witness. Four years. 

The Court. And did you receive a degree when you were 
graduated from the university? 

The Witness. Yes. 

The Court. And what is your degree? 

The Witness. Doctor of Medicine. 

The Court. And is it your testimony you have been an 
interne at Gallinger Hospital—since when, please? 

The Witness. Since July of last year, 1951. 

The Court. And you are still on the staff of Gallinger 
Hospital ? 

The Witness. I am. 

The Court. Let me ask you this, Doctor: When you say 
you took a smear in the posterior end of the vaginal canal, 
is that the farthest-most part, when you speak of the pos¬ 
terior-interior of it? 

The Witness. Yes. 

The Court. From the smear you took, did you 
49 observe the matter which was on the smear? 

The Witness. Only that it was mucoid. 

The Court. And what do you mean by that? 

The Witness. That it was, well, a rather thick in nature, 
not as thin as water mucoid. 

The Court. Could you identify it from the appearance? 

The Witness. No, I could not. 

The Court. Let me ask you this, Doctor: What is the 
life of spermatozoa? 

The Witness. You mean, what is life of spermatozoa 
after it has left the male body— 

The Court. Yes. 

The Witness. —and been deposited in the female vagina? 

The Court. Yes; how long is that? 

The Witness. Well, that is a matter of great argument 
and great question among medical-legal circles, and I do 
not think I am qualified to say. 

The Court. I have no further questions. 


Further Redirect Examination 
By Mr. McNamara: 

Q. Just one further question, Doctor, in line with what 
His Honor asked: 

Would you say the girl you examined was a virgin 

50 or was not a virgin? A. I would say she was not a 
virgin. 

Mr. McNamara. That is all. 

Recross Examination 
By Mr. Ducker: 

Q. Doctor, you stated you went with Gallinger in July, 
1051. Is that right? A. That is true. 

Q. What day in July? A. July 1. 

Q. And you were graduated from medical college in 
June? A. March. 

Q. From Duke University, and you went there in July. 
And this was exactly one month after your term at Gallin¬ 
ger began. About three months after my term at Gallinger. 
I beg your pardon. I misunderstood you. You mean that 
I made the examination about one month after my term at 
Gallinger? 

Q. Yes. A. From July, about two months. 

Q. When did you make this examination? A. On the 
lltli of August. 

May I refresh my memory, Judge? 

The Court. Yes. 

The Witness. On the 11th of August, 1951. 

51 By Mr. Ducker: 

Q. On the lltli of August, 1951, is when you made the 
examination? A. That is what I have on my record. 

Q. And those slides are dated the 8th of August, aren’t 
they? A. No; they are dated 8-11-51. 

Q. 8-11-51? A. Yes. 

Q. Didn’t you say the 8th, before that? A. I think that 
means the 8th month, the 11th day, of 1951, which is the 
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same date that I have on my sheet—S-ll-51. The date I 
have on my sheet is also 8-11-51. 

Q. This job that you got with Gallinger, which began 
one month and 11 days before you made this examination— 
or, rather, one month and 10 days before you made this 
examination— A. Yes. 

********** 

52 Q. This is the first time, is it not, you have made 
this type of examination? A. It is not. 

********** 

A. It is not. 

Q. You have made a previous examination, of other 
persons? A. Yes, I have made previous examinations at 
Gallinger in connection with my duties. 

Q. On cases involving rape? A. That is true. 

Q. And that was between July 1 and August the 11th? 
A. Yes. 

Q. How many of those examinations did you make, 
Doctor? 

********** 

53 The Witness. I would say around 10 or 11. 

********** 

A. You see, sir, I was working at that time in the ad¬ 
mitting office at Gallinger Hospital, and all rape cases 
in the District are taken to Gallinger Hospital for examina¬ 
tion and are examined there by the doctor in the presence 
of some female personnel from the Women’s Bureau. And 
I was working a night shift, from nine at night until eight 
in the morning. And therefore I saw, well, probably con¬ 
siderably more than the average number of cases for the 
average doctor in the District of Columbia during that 
time. 

***••••••• 


61 Wednesday, March 26, 1952. 

******#### 

63 The Court: Counsel for the defendant has raised 
the question on a ruling of the Court yesterday con¬ 
cerning the admissibility of testimony of a ten-year-old 
child charging assault of carnal knowledge shortly after 
its commission. 

The Court referred to the Kidwell case in 38 Appeals 
D.C., 566. The Court recalled the ease from memory and 
knew it was a case of carnal knowledge, and in this case the 
girl was fifteen years old and it was largely a question on 
the joinder of counts as well as corroboration. It is not 
a case that is strictly in point. The Court did not try to 
review what is described as the taxicab case, the case of 
Beausoliel v. United States, 71 Appeals D.C., 111, especi¬ 
ally at page 113, where the Court said this, and I quote: 

“Error is assigned, also, to the admission of the testi¬ 
mony of the child’s mother. She testified, in substance, 
that she was not present when her daughter arrived at the 
department store but that she met her a few minutes 
later; that after walking with her a short distance she 
noticed a peculiar expression on her face and that, upon 
questioning, the child told her what had happened in 

64 the taxicab. Over objection of appellant, the Court 
permitted the witness to testify to this conversation. 

Declarations, exclamations and remarks made by the victim 
of a crime at the time of its occurrence are sometimes 
admissible upon the theory that ‘Under certain external 
circumstances of physical shock, a stress of nervous ex¬ 
citement may he produced which stills the reflective facul¬ 
ties and removes their control, so that the utterance which 
then occurs is a spontaneous and sincere response to the ac¬ 
tual sensations and perceptions already produced by the 
external shock. Since this utterance is made under the im¬ 
mediate and uncontrolled domination of the senses, and 
during the brief period when considerations of self-interest 
could not have been brought fully to bear by reasoned 
reflection, the utterance may be taken as particularly trust- 
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worthy.’ What constitutes a spontaneous utterance such 
as will bring it within this exception to the hearsay rule 
must depend, necessarily, upon the facts peculiar to each 
case, and be determined by the exercise of sound judicial 
discretion, which should not be disturbed on appeal unless 
clearly erroneous.” 

In that particular case the girl was six years of age. 

The next most clearly in point is the case of Roney 
6") v. United States, 43 Appeals D.C., at page 533, and 
particularly at page 535, the girl was twelve years 
of age, wherein the Court of Appeals said: 

“It is a well-settled rule that the fact that a complaint 
was made soon after the assault is competent evidence, and 
that the time which intervened between the commission of 
the crime and the making of the complaint is a subject for 
the consideration of the jury in passing upon the weight 
of the evidence.” 

There is also another case, the case of Harris v. United 
States, 50 Appeals D.C., 139, where the girl involved was a 
girl of nine years, wherein the Court of Appeals ruled, and 
this Court quotes: 

“The general rule undoubtedly is that the prosecutrix 
may testify as to whether she made complaint of the injury, 
and when and to whom, ‘yet the particular facts which 
she stated are not admissible in evidence, except when 
elicited in cross-examination, or bv way of confirming her 
testimony after it has been impeached.’ ” 

And a number of authorities are cited, and the Court 
continues: 

“And if the complaint is made under such circumstances, 
in point of time and surrounding circumstances, as to 
form part of the res gestae, the details may be 
66 received in evidence. Snowden v. U.S., 2 App. D.C. 

S9. In that case the complaint was made within a 
few hours of the criminal act, while the child was suffering 
from injuries inflicted, and while there was visible evi¬ 
dence of violence.” 
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Accordingly, the Court will adhere to its prior ruling 
based on the cases cited. 

********** 

71 Joseph Charles Stone 

was called as a witness for and on behalf of the United 
States and, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. McNamara: 

Q. Please state your full name. A. Joseph Charles Stone. 
Q. What is your occupation? A. My occupation is Med¬ 
ical Technician, Bacteriology. 

Q. Employed where? A. Gallinger Municipal Hospital. 
Q. What branch of that hospital? A. In the laboratory, 
Bacteriological Division. 

Q. What is your position there? A. I am Assist- 

72 ant Supervisor of the Department of Bacteriology. 

Q. What are your duties? A. Well, my duties are 
to grow and identify organisms that are recovered from 
patients at the hospital, and to report these to the proper 
sources so that the patient may receive proper treatment. 

Q. How long have you bee nengaged in this type of work? 
A. Well, approximately ten years. 

Q. And what training have you received in connection 
with this work? A. Well, I have three years pre-medics, 
and I have had special training by the Navy. 

Q. How long were you with the Navy? Was that the 
United States Navy? A. United States Navy, three years 
with the Navy, and I had some professional training, uni¬ 
versity training, at Rockefeller Foundation, and I had some 
training at the Army Medical Center, that is of the Army. 

Q. What were your duties at these last places you have 
named? A. Parasitology. 

Q. What is that? A. Well, parasitology is a study of 
parasites. 

Q. Is that an organism, too? A. Parasites are 

73 different organisms in bacteria. Parasites are of a 
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nature that involves, well, it is kind of hard to explain to 
you; there are parasites of, what they call the animalogical 
parasites. 

Q. Animalogical? A. Yes, they are included. 

Q. You say parasitology was one of those subjects with 
which you were acquainted? A. That’s right. 

Q. And in which you did work during your time with 
the Public Health Service, the Rockefeller Foundation and 
the United States Navy? A. That’s right. 

Q. In what other places have you worked? A. Well, I 
have worked in the United States Hospital Service as an 
orderly, Michael Recce Hospital in Chicago. 

Q. In connection with your present occupation, however, 
at what other places have you worked? A. Did I mention 
the U. S. Public Health Service? 

Q. Yes, and the Rockefeller Foundation, you mentioned 
the United States Navy, and medical school; what kind of 
work did you do there? A. I did bacterial and bacteri¬ 
ological. 

Q. Did there come a time when you started to work with 
the Gallingor Municipal Hospital? A. Did there come 
a time? 

74 Q. Yes, when did you start there? A. About a 
vear and a half ago. 

Q. And your duties have been confined there since you 
have been there? A. Yes. 

Q. And were you so employed on August 11, 1951? A. 
Yes, sir, I was. 

Q. Did there come a time when you examined certain 
slides which were furnished to you by Dr. J. C. Mangum of 
the hospital staff ? A. Yes. 

Q. Do you have those with you, sir? A. Yes, sir. 

• •****••** 

SO Q. Showing you Government Exhibit 2 for iden¬ 
tification purposes, will you examine that, sir, and 
state whether or not you have seen that in connection with 
your official duties? A. Yes, sir, I have. 

Q. You saw those? A. Yes, I have. 
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81 Q. Will you kindly tell me when and in what con¬ 
nection? A. Well, these slides are dated 8-11, that 

is the date on which I received them, and I have marked on 
here the time they came from the admitting office, and the 
name of the patient is Teets, and— 

Q. And what else? A. On this particular slide is the 
vaginal smear; the other one— 

Q. In this exhibit I have shown you there are two slides, 
are there? A. Yes; the other one is the same except it is 
a urethral smear of the same person, the same date, and the 
same place. 

Q. And did you perform an examination upon those— 
what was on those slides? A. Yes, I stained those slides 
with an appropriate stain to show up the organism which 
we were looking for, or requested to look for. 

Q. Requested to look for? A. Yes. 

Q. And what were your conclusions following your exam¬ 
ination that you performed of those slides? A. When you 
are looking through the microscope you can only put down 
what you see, and I put down what I saw. 

82 Q. What did you put down you saw? A. On the 
one smear, according to my record— 

Mr. Ducker: Have you exhausted your memory, Mr. 
Stone? 

Mr. McNamara: If Your Honor please, the exhibits are 
in evidence. 

The Court: Yes, they have been identified, they have been 
identified and admitted. You may refer to them. 

The Witness: On the vaginal smear is found what I ob¬ 
served to be sperm. 

By Mr. McNamara: 

Q. Go ahead. A. And I found no organisms, found no in¬ 
ternal or external cellular duplacocci. 

Q. That is on the— A. That is on the vaginal smear. 

Q. Now% what does that mean? Stop right there. A. 
That means if you find that particular organism of which I 
am speaking, that w-ould be an organism w-hich w’ould re¬ 
semble a certain disease knowm as gonorrhea. They were 
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negative for gonorrhea, but I did find sperm on the slide. 

Q. Now, you are sure that you saw sperm? A. Yes, I am 
positive I saw sperm. 

Q. In the field of bacteriology, is there anything else that 
looks like spermatozoa ? A. Not to look like; you may find 
animal spermatozoa but in this particular case that would 
not be a proven case; what I mean is this sperm, as 
S3 far as I was concerned, was on the slide. "Where it 
came from I didn’t know, but it resembled human 
sperm as far as I was concerned. 

Q. But it was spermatozoa? A. It was spermatozoa, 
definitely, it had definitely parasitological findings. I don’t 
know of any other that looks like it in my years’ experience. 

Q. And the other slide you examined also? A. Yes, that 
was the urethral. 

Q. That was the urethral? A. That was the urethral 
smear, and I found no sperm on that and found no or¬ 
ganisms resembling gonorrhea. 

Mr. McNamara: I would like to introduce this formally 
into evidence at this time. 

The Court: Is there any objection? 

Mr. Ducker: Yes, I think they have not been sufficiently 
tied up. 

The Court: The Court will rule that there has been a 
showing of eontinuitv, thev may be received. 

(The slides referred to, previously marked Government 
Exhibit No. 2 for identification, were by the Court received 
in evidence.) 

****#*#*## 

Cross-Examination 
By Mr. Ducker: 

#**•#**#** 

84 Q. You stated in one of these slides you did not 
see spermatozoa and in the other slide you did see 
spermatozoa. A. That’s right. 
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Q. Now, do you recall how many spermatozoa you 

55 saw on the slide? Can you count them? 

********** 

A. No, the only thing I have on the record is that sperm 
was observed. 

Q. And you stated that that is some type of animal sper¬ 
matozoa? A. No, I didn’t sav that. 

56 Q. I am using the word “animal” in the large 
sense, including human animals. A. We don’t know 

if we are examining animals or what they are, but the 
smears are sent over, and from these spermatozoa from 
human beings we can state. 

Q. Have you done spermatozoa tests on animals? A. 
Yes. 

Q. Are there differences here? A. In some there are 
and some there are variable differences. 

Q. And on some there is very little difference, is that 
right? A. In the particular animals I have seen there has 
been a great difference, the particular animals I have ex¬ 
amined. 

Q. But there is a great difference? A. In size, shape and 
evervtliing else. 

Q. Then you couldn’t state, could you, of your own 
knowledge positively that this was human spermatozoa? 
A. Well, the only thing I can tell you is that in the Navy I 
have done, I don’t know how many prostatic examinations, 
and on each one the number of spermatozoa on the slide 
numbered about 550 million on each one, and I have seen 
a majority of those, I don’t know what the number runs 
up to, but a terrific number, and on that basis, and 

57 what I know about spermatozoa usually you take 
into consideration where it comes from, and these 

looked like all the rest I have seen, which have been plenty. 

Q. Now, a check based on where it comes from, when you 
are told you are looking for human spermatozoa, that in¬ 
fluences your opinion, doesn’t it? A. No, we are just asked 
to examine something and what is there. We are not told 
where it is taken from, or anything else. We just read the 






slide after it comes to us, whether it is spermatozoa, am¬ 
monia germ or anything else. We are not asked for a 
clinical picture. 

Q. As far as this slide was concerned, that was simply 
sent to you, is that right? A. Yes, that’s right. 

Q. In other words, you were not present at the time when 
any physical examination was made of any person? A. No. 

Q. Now, how was that sent to you? A. Well, the slide 
was sent with the material on it. 

Q. I beg pardon? A. The slide was sent with the mate¬ 
rial on it. The excreta, wherever he took it from, was on 
the slide when he sent it to me. The tissue adheres very 
closelv to the slide, it won’t wash off. 

Q. Did you find those slides on your desk, or did 
88 you have anybody to pick them up? A. No, they 
have special messengers that they send them over 
with. They are handled by special messengers and handed 
to us. 

Q. Did these come over by special messenger? A. Yes, 
sir. 

Q. Do you know those messengers? A. No, we have a 
lot of messengers, it is a big hospital. 

Q. You don't know the messengers? A. No, I don’t. 

Q. And that is the only basis you have, that it came from 
the admitting office? A. Yes, the slide was filled out with 
the patient’s name, who requested it, and how it was taken, 
where the smear was taken from and what they wanted us 
to look for, and then I go ahead and take that information 
and put that on the slide, and with a diamond point pencil 
which marks in the glass and can’t be erased, so it will 
make a permanent record. That is for our own protection, 
our records. 

Q. And that is on the basis of some memorandum that is 
sent to you? A. That is on the slide, and the slips that 
accompany the slide, we have many types of cultures com¬ 
ing into the laboratory and they must be accom¬ 
panied by slips as a matter of record to keep, as well 
as a matter of record to be sent out. 


89 


Redirect Examination 
By Mr. McNamara: 

Q. Then, Doctor, on that slip that came in to you there 
was certain writing on that? A. Yes. 

Q. And that was in wax A. With a wax pencil. 

Q. And you copied that with a diamond pencil point what 
was done in wax? A. Yes. 

Mr. McNamara: That is all. 

Recross-Examination 

By Mr. Ducker: 

Q. What date was it you made this examination? A. 
8-11-51. 

**#**#*##* 

90 Q. Was the spermatozoa alive at the time of your 
examination? A. No, sir, it won’t be alive once it is 

exposed to the air, it wouldn’t have the morphological 
features. 

Q. And this was dead when you got it? A. Yes, sir. 

Mr. Ducker: That is all. 

The Court: You may be excused. 

(Witness excused.) 

Mr. McNamara: May counsel approach the bench? 

The Court: Yes. 

(At the bench:) 

Mr. McNamara: In view of Your Honor’s ruling about 
taking the witness out of order at this early date, I am re¬ 
questing the Court to call Cleatresia M. Teets as his own 
witness, * * * 

91 However, the situation is this, where there is one 
witness to a criminal offense an eye witness, in this 

case, of course, the girl is an eye witness, and that witness 
has indicated prior to trial that she is not going to tell the 
same story which she told on prior occasions, namely, be¬ 
fore the Grand Jury and before the Police Department 
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which to some extent takes away from the position of the 
Prosecutor to call this witness, and claims surprise— 

The Court: Are you in position to claim surprise? 

Mr. McNamara: I am in the following position; this case 
was assigned to me following the return of the indictment 
on, I believe, October 29,1951. I have made repeated efforts 
to talk with the witness in my office. This was, through the 
actions of her mother, denied me. I did talk with the girl 
on the telephone one day in an effort to arrange an appoint¬ 
ment, and I asked her this question; “Is the story which 
you told the police a correct one? Is what you put on the 
statement the truth?” 

Her answer to me was “Yes it is.” 

Since that day the defendant was released on bond, per¬ 
sonal bond, and the little girl and her mother had 
92 fled prior to his release on personal bond, either fled 
or they were not to be found at any address they 
had, so the defendant himself, when he was at liberty, be¬ 
came with them again, took up residence with them again 
in Virginia, and on the day that he turned these witnesses 
in as per the court order, he showed to me a written state¬ 
ment purporting to be signed by Cleatresia. 

The Court: He showed you this statement? 

Mr. McNamara: The defendant himself. 

The Court: Did you read the statement? 

Mr. McNamara: I read the statement, and on that state¬ 
ment was the following and, of course, I can only quote this 
to the best of my recollection: 

“I wish to state that Rodney Wheeler has never done 
anything to me in any way; that I told this story because 
my grandmother made me, she doesn’t like Rodney 
Wheeler.” 

And this statement, according to the defendant, was written 
by the mother of the girl witness and by him and by the 
mother and signed by the little girl. 

Now, in view of the fact that she has on prior occasion 
admitted to me that what she had told the police was true— 








The Court: You are in this position, if you had that in¬ 
formation you could have disqualified yourself and took the 
stand as a witness yourself. 

*****#*#•# 

94 The Court will not permit it. 

*****#*### 

Cleatresia M. Teeis 

was called as a witness on behalf of the United States and 
the following occurred: 

98 Direct Examination 

By Mr. McNamara: 

Q. Now, I believe for the record you are Cleatresia M. 
Teets, is that right? A. Yes, sir. 

Q. And you are eleven years old? A. Yes, sir. 

Q. And your birthday was December 27, that is your last 
birthday, was it? A. Yes. 

##*#*##**• 

99 Q. In August last year were you living with your 
mother? A. Yes. 

Q. And with the defendant? A. Yes, sir. 

Q. And where was that? A. 4000 E Street. 

**#**##•** 

100 Q. Washington, D. C.? A. Yes. 

Q. How long had you been living with him? A. I 
don’t know exactly. 

Q. Well, approximately how long? A. Two years. 

Q. How long? A. Two or three years. 

Q. I want you to be exact; were you living with him in 
January 1951? A. I guess so. 

Q. You were? A. Yes. 

**•**#*•♦* 

Q. Were you at home on August 10,1951? A. Yes, 


101 
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Q. And was your mother at home that night? A. No, sir. 
Q. IIow? A. No, sir. 

102 Q. Was she home any part of that day? A. Yes, 
sir. 

Q. What time did she go out? A. I don’t recall. 

Q. You said she was home some part of that day. A. 
Yes. 

Q. Was that night, daytime or nighttime? A. It was in 
the eveningtime when she left, I think. 

Q. I beg pardon? A. It was in the eveningtime when 
she left. 

Q. And was Mr. Wheeler, the defendant, home at that 
time? A. No, sir. 

Q. What time did he go out? A. The same time my 
mother went out. 

Q. They went out together? A. Yes. 

Q. Now, was Hugh Costello there? A. I think that he 
went out with him; I don’t believe he was at the house. 

Q. Now, he is your uncle, is that right? A. Yes. 

Q. Your mother’s brother? A. Yes. 

Q. He is about 17 or 18 years old? A. Yes. 

Q. Have you ever seen him before with the defendant? 
A. ^ es. 

103 Q. How often? A. Well, they were very close 
friends, I don’t know— 

Q. Would you care to have a glass of water, Clea? Would 
it be easier for you? You seem to be coughing. 

Now, what time did they come back? A. I don’t recall 
what time it was. 

Q. About what time? A. About 11, I think. 

Q. What were you doing when they came back? A. 
Watching TV. 

Q. By TV you mean television? A. Television. 

Q. Who was home with you at that time? A. My two 
brothers. 

Q. Your two brothers? A. Yes. 

Q. What were they doing? A. They were asleep. 

Q. One of your brothers was the little baby who was born 
in January of last year? A. Yes. 
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Q. And who was the other one? A. Dick. 

Q. Is that the child of your mother and the defendant? 
A. Yes. 

104 Q. How old was he? A. About two. 

Q. About two, about that age, a small child? A. 

Yes, sir. 

Q. Did you have any conversation with the defendant 
when he came in? A. Well, I said “Hello” to him. 

Q. And what did he do then when he came in ? A. Went 
to the bathroom and came back out and went to the kitchen 
and opened up a beer. 

Q. I am just asking you question by question, I don’t 
want you to jump ahead too fast; 

When he came out of the bathroom, did he talk with you? 
A. I guess he said something, I don’t know, I can’t recall. 

Q. Did there come a time when you and he went into your 
mother’s bedroom? A. No, sir. 

Q. There never was? A. No. 

Mr. McNamara: If Your Honor please, I would like to 
announce surprise at this time in view of the fact that the 
witness has made a different statement to me. 

Mr. Ducker: I object. 

The Court: We have had a bench conference. The Court 
will permit the District Attorney to cross-examine. 

105 Mr. Ducker: May I say one thing at the bench ? 
The Court: Yes. 

(At the bench:) 

Mr. Ducker: This goes to the very essence of the case. 
This is a capital case, and the prosecutor is attempting to 
impeach his own witness. 

The Court: He may do that. 

Mr. Ducker: This is his case in chief, and in a capital 
case I don’t believe he can impeach the testimony of his 
own witness, and in view of that, even if he was success¬ 
ful in impeaching the witness he still wouldn’t have a case 
and, therefore, to do that would be wrong and, further¬ 
more, all of these cases where you introduce part of the 
statement as part of the res gestae is disputing the testi- 
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monv of the child on the stand, and I have never heard of 
a case where the witness on the stand insists something did 
not happen and then have the Government to try to im¬ 
peach the witness. 

The Court: The Court has ruled, and the Court is now 
granting the right to the prosecutor to impeach his own 
witness. 

***♦##**## 

106 By Mr. McNamara: 

Q. Clea, you say that your father, Mr. Wheeler, came in 
and went into the bathroom, and then to the kitchen 

107 and got a bottle of beer? A. Yes, sir. 

Q. Is that right? A. Yes. 

Q. And then what happened? A. Junior came there. 

Q. You mean Hugh Costello? A. Yes. 

Q. He came in? A. Yes. 

Q. And what happened after that? A. I went down to 
my grandmother’s. She just said “Hello” and I said 
“ Hello”. 

Q. Did you go into your bedroom to get your shoes? A. 
No, they were in the front room. 

Mr. McNamara: Now, may this be marked Government 
Exhibit 3 for identification, please? 

(Statement was marked Government Exhibit No. 3, for 
identification.) 

Mr. Ducker: To save time let my objection go on the 
record as to its introduction. 

The Court: Yes, I think you had better lay the founda¬ 
tion for that document. 

By Mr. McNamara: 

Q. Do you recall talking to me on the telephone 

108 about coming down to see me about this case? A. I 
talked to some man, I don’t remember who it was. 

Q. Do you remember talking to somebody who said he 
was Mr. McNamara from the District Attorney’s office? 
Do you? A. I don’t remember the name. 


Q. Do you recall talking to someone from the District 
Attorney’s office? A. I don’t know whether he was from 
the District Attorney’s office or not. 

Q. You recall talking to somebody? A. Yes. 

Q. To come down and see the District Attorney about 
the case? A. Yes. 

Q. And do you recall, Clea, at that time that person 
asked you whether or not you had made a statement to the 
police? 

Mr. Ducker: Just a minute, he stated “that person”; 
he hasn’t clearly identified any conversation. 

The Court: Well, it is sufficient, go ahead. 

Mr. Ducker: Unless he wants to testify himself. 

Mr. McNamara: Read the question. 

(Last question read.) 

By Mr. McNamara: 

Q. Now, Clea, look at me, don’t look at the defend- 
109 ant when you are answering the question. 

Mr. Ducker: I object. 

The Court: Yes, don’t characterize the action of any¬ 
body in the courtroom by either counsel; I don’t want to 
have to admonish either of you again. 

By Mr. McNamara: 

Q. Now, tell the truth; do you recall talking to me? A. I 
don’t remember who it was. 

Q. Did you make a statement to the police of what hap¬ 
pened to you on the night of August 10th? A. I don’t 
recall. 

Q. Did you go down to the Women’s Bureau on the early 
morning of August 11th? A. Yes. 

Q. Did you go to Gallinger Hospital that night? A. Yes. 

Q. And were you examined that night? A. Yes. 

Q. Had you had anything to do with any man that night? 
A. No, sir. 

Q. How? A. No, sir. 

Q. Now, Clea, I want you to tell the truth? A. I am. 
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110 Q. No man, no boy, nobody? A. No, sir. 

Q. Were you examined at Gallinger Hospital? A. 

Yes, sir. 

Q. And following that did you go to the Women’s Bureau 
of the Metropolitan Police Department? A. I think it was 
after Gallinger. 

Q. That was about 3:15 in the morning? A. I don’t 
know. 

Q. It was sometime after midnight and after you left 
Gallinger? A. It was after midnight. 

Q. And did you tell them something down there? Did 
you make a statement ? A. Y'es. 

Q. Let me refresh your recollection; I am going to show 
you this which has been marked for identification purposes 
only as Government Exhibit— 

Mr. Ducker: I haven’t seen this, YY)ur Honor. 

The Court: I imagine it is for the purpose of showing 
the witness the signature. 

The Witness: This is my signature. 

By Mr. McNamara: 

Q. I beg pardon? A. This is my signature. 

111 Q. That is your signature? A. Yes. 

Q. You signed that? A. Yes. 

Q. Is that right? A. Yes. 

Q. And before you signed it did you read it? A. No, sir. 

Q. Why didn’t you read it? A. I was too nervous and 
upset. 

Q. Too nervous; why were you so nervous and upset? 
A. Because everybody got me upset, going to the hospital 
and everything else, I didn’t know what was going on. 

Q. Who did that to you? A. The people took me to the 
hospital. 

Q. What individuals took you to the hospital? A. I don’t 
know who they were. 

Q. What did they do to you to get you upset? A. They 
took me down to the precinct and started to talk to me, and 
threw all these questions at me, and everything else. 

Q. Did they ask you questions? A. Yes, sir. 
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Q. And did you tell them the truth when they asked you 
questions? A. Yes. 

112 Mr. McNamara: Ask Miss McCall to step in, 
please. 

Mr. Ducker: What is the purpose? 

The Court: I suppose to identify the parties to whom 
the statement was made. Is that your purpose? 

(Thereupon, a lady stood in the doorway.) 

By Mr. McNamara: 

Q. Clea, just stand and face that lady who just came in 
the room. 

Have you ever seen her before? A. Yes. 

Q. Is she the lady who typed this thing I show you, as 
Government Exhibit 3 for identification purposes? A. I 
think so. 

Q. And did she ask you questions, too? A. I don’t re¬ 
call, sir. 

Q. Was your mother there all the time? A. Yes, sir. 

Q. Did your mother ask you questions? A. No, sir, I 
don’t think so. 

Q. And your mother was there all the time, is that cor¬ 
rect? A. Yes, sir. 

Q. Did your mother read this? A. I don’t know. 

113 Q. And you say you didn’t read it? A. No, sir. 

Q. And you say you didn’t read it because you 

were so upset? A. Yes, sir. 

Q. Now, you say you were so upset you didn’t read this_ 

Mr. Ducker: I object, it is argumentative. 

The Court: She may answer. Why was it you didn’t 
read it? 

The Witness: Because everybody was throwing ques¬ 
tions at me and I didn’t know what was going on. 

Bv Mr. McNamara: 

* 

Q. And when did they start throwing questions at you? 
A. After the police came down to my grandmother’s and 
took us down to the precinct. 
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Q. Down to the precinct? A. Yes, sir. 

Q. And when did they do that? A. After I came down 
to my grandmother’s. 

Q. And what time was it you went down to your grand¬ 
mother’s? A. I don't know what time it was, I didn’t look 
at the time. 

Q. About what time? You are a big girl, Clea, 

114 about what time was it? A. About a quarter after 
11, or 11:30, something like that; I don’t know. 

Q. Somewhere before midnight? A. Yes, I would say so. 
Q. IIow far is it from your house down to your grand¬ 
mother's house? A. About three blocks, I think. 

Q. From 3942 C Street, Southeast, to 4000 E, Southeast, 
that is about three blocks? A. I think so. 

Q. Now, when you got to your grandmother’s house, 
what did you do? A. I went in to talk to my mother. 

Q. What did you say to your mother? A. I beg pardon? 
Q. What did you say to your mother, do you remember? 
A. Do you remember everything you say from memory? 

Q. No, I don’t, but I am asking you if you remember. A. 
No, sir. 

Q. Any specific reason why you don’t remember, Clea? 
A. No, sir. 

Q. Now, since that date, or following that date; let me 
go back just a little bit, Clea; there came a time, did there 
not, when you saw this particular piece of paper, 

115 Government Exhibit 3? A. Yes. 

Q. And signed it, is that right? A. Yes, sir. 

Q. Now, do you remember the person you talked to and 
had a conversation with, that person on the telephone? Do 
you remember that person asking you about this statement? 
A. No, sir, I don’t recall what he said, or not. 

Mr. Ducker: Let the record show my objection to that 
conversation on the telephone, so it will not be necessary 
to make one each time, anything concerning a telephone 
conversation. 

The Court: Very well. 
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By Mr. McNamara: 

Q. In other words, you could have had a conversation 
about this statement at that time, couldn’t you? A. I could 
have but I don’t remember. 

Q. Now, let me ask you this, it might refresh your recol¬ 
lection, and I want you to think hard— A. Yes. 

Q. Do you remember that person on the telejdione ask¬ 
ing you if the story and statement that you gave to the 
police the night of the report of this particular crime was 
the truth, and you answered “Yes, this is the truth?” A. 
I don’t recall you asking me or whoever called me. 

116 Q. Now, is that statement the truth, or not? A. 
What statement? 

Q. This statement right here. 

********** 

A. No, sir. 

Q. It is not? A. No, sir. 

********** 

Q. Is it true on August 11, 1951, you did stay at home 
and look after your two little brothers while your mother 
and stepfather went out? A. Yes. 

Q. That is true, and were you sitting in the living 

117 room looking at television when Bodney came home? 
A. Yes, sir. 

Q. Did you glance at the clock and notice that it was 
either five minutes of 11 or five minutes of 12 when he 
came in? A. I don’t remember whether I glanced at the 
clock or not. 

Q. And did you ask the defendant where your mother 
was? A. Yes. 

Q. What did he say? A. He said she was out in the 
truck. 

Q. And when you told the police that, that was true, 
wasn’t it? A. I didn’t tell the police. 

Q. You didn’t tell the police those facts? A. No, sir. 

Q. Do you know whether someone else did while you were 
there? A. What? 


[ 
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Q. Tell the police those things? A. What things. 

Q. That I just asked you. Take your hand down from 
your mouth and speak up. 

Mr. Ducker: Your Honor, I think he has been ad¬ 
monished. 

The Court: Mr. McNamara, I have told you don’t 
11S admonish the witness or anybody in the courtroom. 

If vou do it again I will take action. 
********** 
By Air. McNamara: 

Q. Now, Clea, how much time passed between the time 
the defendant came in to your place and Hugh Costello, 
whom you call Junior, came in? A. Not too much time. 

Q. About how long, Clea? A. Fifteen, twenty or twenty- 
five minutes. 

Q. Clea, since August 10, 1951, have you talked with 
Rodney Wheeler about this case? A. I have talked with 
him. 

Q. In fact, you have been living with him for the past 
two months, have you not? A. Yes. 

Q. And there came a time, did there not, when you signed 
a statement for him, is that right? A. I didn’t sign any 
statement for him. 

Q. Hid you ever give him a paper writing which your 
mother wrote and which you witnessed and signed it? 
119 A. Yes. 

Q. In which you say you told the police the defend¬ 
ant had relations with you on August 10th, but that you 
told them that because your grandmother made you do it? 
A. No, sir. 

Q. Are you afraid of him? A. No, sir, if I would be 
afraid of him I wouldn’t live with him. 

Q. Were you afraid of him on August 10? A. No. 

Q. Were you afraid of him on August 18th? A. When 
was that? 

Q. Do you remember the night of August ISth when he 
came and got your mother and you out of your room at 
4000 E Street? A. Yes. 
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Q. And lie had a knife with him, didn’t he? A. I didn’t 
see any knife. 

Q. And did he have a knife with him when he went to 
District Heights, Maryland to Mrs. Canada? A. I didn’t 
see any knife. 

Q. Did you see a knife when he drove away with you? 
A. No. 

Q. Did he ask you that night if you told the police 

120 he had relations with you? A. No, sir. 

Q. Could he have asked you— 

Mr. Ducker: Just a minute, I think he said “could vou”. 

By Mr. McNamara: 

Q. Did you tell him that? A. I didn’t say that. 

Q. Was there any conversation between you and the de¬ 
fendant that night? A. No, it was my mother. 

Q. And was there any conversation between you and your 
mother while you were there about what you had told 
the police on the night of August 10? A. I don’t listen to 
what they sav. 

Q. You were in the truck with them, weren’t you? A. 
Yes. 

Q. And you were with them when they went to the door 
of Mrs. Canada’s house, is that right? A. I don’t know. 

Q. Do you remember what the defendant came after you 
for? Did he tell you? A. No, sir. 

Q. Did you ask him why he came and picked you up that 
night? A. No. 

121 Q. Did your mother ask him? A. I don’t know. 

Q. Were you there when your mother was asked 

that question? A. Was asked what question? 

Q. Why he had come back that night? A. Who, Rodney? 
Q. Rodney. A. Let me get you straight, was I there— 
would you please repeat the question? 

Q. I will do it a little differently, Clea; 

After August 10, 1951, about midnight, when you left the 
house you left Rodney behind you, didn’t you? A. That’s 
right. 
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Q. And when was tlie next time you saw him? A. I don’t 
remember the exact date. 

Q. Would you say it was about a week later? A. About 
two weeks, I don’t know. 

Q. That was the first time, however? A. Yes. 

Q. Now, was it one week or two weeks? A. I don’t know, 
I can't remember. 

Q. But were you home when you saw him? A. Yes. 

Q. Was your mother there when you saw him? 

122 A. Yes, sir. 

Q. And did you and your mother go out with him ? 

A. Yes. 

Q. Why did you go out with him? A. I don’t know, sir. 
Q. You don’t know? A. I don’t recall, sir. 

Q. He didn’t tell you? A. No. 

Q. And when you went out you went out to District 
Heights, Maryland, is that correct? A. Yes. 

Q. And when you got to District Heights, Maryland, 
what did he do? A. He wanted to go in Hallie’s house. 

Mr. Ducker: I want to object to the testimony of the 
child as to what occurred a week or two weeks after the 
alleged incident is supposed to have happened. 

The Court: The Court will overrule you. It mav be 
received. 

By Mr. McNamara: 

Q. And you went to Ilallie’s house? A. Yes. 

Q. And did he get into Hallie’s house? A. Yes. 

123 Q. How? A. He broke the window. 

Q. And was Hallie there when you got in? A. 

No, sir. 

Q. Did you go in? A. No, sir. 

Q. What happened inside? A. We got Janice Wright 
to leave. 

Q. Now, did the defendant make any statement at that 
time about Josie Wright, your grandmother, who is a wit¬ 
ness in this case? A. I don’t recall. 

Q. You don’t recall? A. No, sir. 



Q. And you saw no knife at that place? A. No, sir. 

Q. Now, when lie was driving away from that place did 
you see a knife? A. No, sir. 

****#*•#*• 

124 Oh, one question. 

By Mr. McNamara: 

Q. Specifically, Clea, did you and Rodney Wheeler have 
anything to do with each other on January 20th when your 
mother was in the hospital having a little half-brother? A. 
No, sir. 

Q. And at no other time? A. No, sir. 

Q. And you say you never told anybody that he had? A. 
He did not. 

Q. Did you ever tell anybody that he had? A. No. 

Q. You never told anybody he had? A. No, sir. 

****#«•*•* 

Cross-Examination 
Bv Mr. Ducker: 

Q. Clea, did Rodney, your stepfather, at any time in your 
life ever have any sex relations with you? A. No, sir. 

Q. Did there ever come a time when he ever made 

125 any attempt to have sexual relations with you? A. 
No, sir. 

Q. At any time in your life has he ever made any im¬ 
proper advances? A. No, sir. 

Q. Now, you live with your stepfather and your mother 
and your two brothers, don’t you? A. Yes, sir. 

******•#•# 
12S Josie C. Wheeler, 

was called as a witness by counsel for the United States, 
and being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 
By Mr. McNamara: 

Q. What is your name, please? A. Josie C. "Wheeler. 

Q. Were you ever married to James C. Teets? A. Yes. 
Q. Were you ever divorced from him? A. No; he is 
dead. 

Q. I beg your pardon ? A. He is dead. 

Q. When did he die? A. Sometime in October, Septem¬ 
ber or October. 

Q. IIow do you know of it? A. I read his death notice 
in the paper. 

###**#*##'* 

129 Q. Do you have that newspaper clipping with you, 
by any chance? A. I don’t have it with me. 

Q. Do you know what newspaper it was ? A. The Times- 
Herald. 

******** * * 

131 The Court: The statement you read, where did it 
say he died? In the District of Columbia, or where 

132 did it sav he died? 

The Witness: It just said in Martinsburg, West 

Virginia. But I read the obituarv in the Times-Herald. 

**#*♦##### 

133 The Court: Mr. Dueker, have you any evidence 
of the death of James C. Teets? 

Mr. Dueker: The only thing I saw, Your Honor, was the 
obituary notice in the Times-Herald. 

The Court: You have seen that yourself? 

Mr. Dueker: Yes, I have seen that, Your Honor. 

The Court: Do you have a copy of it? 

Mr. Dueker: No, Your Honor, I do not have a copy of 
it; and to my recollection that obituary notice was about 
August the 10th, if I remember correctly. It was around 
about the middle of August. 

The Court: August 10 of 1950? 

Mr. Dueker: Of 1951. 

*****•••## 
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134 The Court: Of course, that is not a conclusive 
proof of death, but it is some indication of whether 

this second union was entered into with an honest belief 
the party was dead. 

May I ask you, Mrs. Wheeler, did you go through a re¬ 
ligious ceremony in marrying the defendant? 

The Witness: I did. 

The Court: And where did you go through this cere¬ 
mony? 

The Witness: In Virginia. 

The Court: A license was obtained, and you were 
married by whom?—A clergyman, or a justice of the 
peace ? 

135 The Witness: A clergyman. 

The Court: The Court wants to advise you that if 
vou are the wife of this defendant at the bar, under our 
system of law you do not have to testify against him. May 
1 ask, preliminarily, if it is established that you are his 
wife, do you want to testify against him? 

The Witness: No, I do not. 

The Court: You will not be compelled to do so. 

#•*•*****• 

137 The Court: Call the jury back. Mr. Clerk, before 
they come back, will you prepare a forthwith sub¬ 
poena, making it returnable at three o’clock, directing 

someone in authority at the Times-Herald to pro- 

138 duce records of the obituary column concerning the 
death of one James C. Teets, in the months of Au¬ 
gust and September, 1951. 

*•**#**•*• 

139 Ann Cernak, 

called as a witness by counsel for the United States, and 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 

By Mr. McNamara: 

* 

♦ •***•*•** 

Q. Mrs. Cernak, on August 10th of 1951 were you living 
at premises 3942 C Street, Southeast, in Washington, D. C.? 
A. Yes. 

Q. And did there come a time that evening when you saw 
the defendant, Rodney Wheeler? A. Yes. 

140 Q. By your knowledge of having heard that voice 
before, could you say whose voice that was? A. Yes. 

Q. Whose voice was it you heard? A. It was Josie 
Wheeler. 

Q. And following that, tell the jury what happened—not 
what people said, but what happened. A. Well, I watched 
out the window, because at that time I saw Junior, Mrs. 
Wright’s son, at the top of the steps, and I hollered out, 
I said, “Junior”— 

Q. You hollered down something, did you? You can’t 
say what you said, because you have to establish the de¬ 
fendant was there at the time. Or did you say the defend¬ 
ant was there at the time? Was Rodney Wheeler there 
when you called down to Junior? A. He was across the 
street. 

Q. Was he within hearing range of your voice at the time 
you called down to Junior? A. I would say he was. 

Q. What did you say to Junior? 

141 A. I said, “Is that Josie May?” 

And he said, “Yes,” and stood up on the top step, 
and said, “Yes.” 

And I said, “Go get your mother, quick.” 

So he came on down and I presume he went on into his 
house. 




Q. And wliat did the defendant do, at that time? A. 
Well, he left. 

********** 

142 Q. Did he leave by himself? A. Yes. 

Q. Now, following that, did yon make a telephone 
call ? A. Well, Mrs. "Wheeler and her mother came up and 
asked if they could use the phone. 

Q. And did they use the phone then? A. Yes. 

Q. Did they call the police? A. Yes. 

Mr. Ducker: Just a moment. It wasn’t in the presence 
of the defendant, Your Honor. 

The Court: I will permit the showing that a telephone 
call was made and made to the police; but, beyond that, 
nothing else. 

Mr. McNamara: That is correct, Your Honor. I have 
no intention to pursue that particular thing any further. 

By Mr. McNamara: 

*/ 

Q. What time was it you heard this noise? A. Around 
quarter of twelve. 

Q. In the evening? A. At night. 

Q. P. M.? A. Yes. 

143 Q. Of the night of August 10th? A. Yes. 

Q. When the defendant left, you say there was a 
telephone call made from your apartment? 

********** 

A. Yes. 

Q. And state by whom the phone call was made. A. Mrs. 
Wheeler. 

Q. That is Josie May Wheeler, the wife of the defendant? 
A. Yes, sir. 

Q. And then after the phone call was made, did you go 
back to sleep, or did you stay awake? A. I went into the 
bedroom and sat down in a chair, because I wanted to see 
how it would take the police to come. 

Q. And did there come a time when you saw Clea- 

144 tresia M. Teets that night? A. Yes. 





Q. Tell the jury what you saw. A. I was looking out 
the window, and in a short while I saw her coming down 
the hill. 

Q. About how much time elapsed from the time the de¬ 
fendant left until the time you saw her coming down the 
hill? A. It was just about one o’clock, as I made a point 
to look at the clock. 

Q. Would you be able to put that in about how long it 
was in time following his departure, until her arrival?— 
The best you could recall. A. I would say it was about an 
hour. 

Q. It was about an hour later? A. Yes. 

Q. And was she walking when she came down, or other¬ 
wise? A. She was walking down from the top of the hill, 
and she started running when she got almost down to where 
the steps were; and she was running and she ran all the 
way in, and I heard her knock on the door. 

*•****•*•# 

145 The Court: What did you see? Tell the jury 
what you saw. 

The Witness: Well, she appeared upset. That is all I 
could see. 

The Court: What do you mean by that? Just describe 
what you saw, how she looked at the time you saw her. 
Tell the jury. 

14(> The Witness: Well, in a few minutes I went down¬ 
stairs, and I saw her then and she was sitting there 
crying and shaking. 

By Mr. McNamara: 

Q. Shaking? A. Yes. 

*••*•••••• 

Q. When you saw her in that state, did you stay there 
or go back upstairs? A. I stayed a few minutes and said, 
“If I can do anything, let me know.” And I went back up¬ 
stairs. 
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Q. And did there come a time when Mrs. Wheeler, the 
wife of the defendant, came upstairs to you? A. She called 
up to me. 

*#•*•••••* 

147 Q. And was there a second call made to the 
police at that time? A. A second call? 

Q. Yes. A. Yes. 

Q. By you? A. Yes. 

Q. Following that, did you see the police come? A. 
Yes. 

14S Q. Did you see the defendant, Rodney WFeeler, 
come back to the house? A. After the police had 
left, he did, yes. 

Q. After the police had left? A. Yes. 

Q. And did he come in, or what did he do? A. He came 
to the doorway. 

Q. To the doorway? A. Of the apartment building. 

Q. And then what did he do ? Did you hear any conver¬ 
sation at that time between him and any of the persons 
down below? A. No. I heard it, but it wasn’t what you 
could understand what they were saying. 

Q. And after that, what happened? WTiat did he do 
after that? A. Well, he left. 

Q. In what manner did he leave? 

Mr. Ducker: I object to that. 

By Mr. McNamara: 

Q. Did he walk away, ride away, drive aw T ay, or what? 
A. He drove away, in his truck. 

• ••*•••••# 

149 Cross-Examination 

By Mr. Ducker: 

*****••##* 

150 Q. And how far is Mrs. Wright’s house from 
yours? A. Mrs. Wright lives on the first floor and I 

lived on the second floor, of the same building. 

#*•**•***• 
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152 Q. How often have you talked to Mrs. Wheeler? 

♦ •♦••••a** 

A. Well, I would say half a dozen times. 

Q. Half a dozen times. Were you well acquainted with 
her? That is, were you on intimate terms with her? 

********** 

153 The Witness: I was friendly. 

*•••••••*• 

156 Q. Had you ever known Mr. Wheeler? A. I had 
met him. 

********** 

157 Q. How many times? A. Two or three times. 

*•****••*• 

163 Josie Wright, 

was called as a witness by counsel for the United States, 
and being 1 first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. McNamara: 

Q. Your name, please? A. Josie Wright. 

Q. And where do you live, please? A. 3942 C Street, 
Southeast. 

Q. Mrs. Wright, are you the mother of Josie Teets, or 
Josie Wheeler? A. I am. 

Q. And you are the grandmother of Cleatresia M. Teets? 
A. I am. 

Q. Directing your attention to the night of August 10 
or early morning of August 11, were you at your home at 
3942 C Street, Southeast? A. At August 10? 

Q. Yes. A. I were. 

Q. And did there come a time that night when you saw 
the defendant, Rodney Wheeler? A. I did not see him at 
the time, no. 
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164 Q. Did you see your daughter, Josie? A. I seen 
her, yes, around quarter of one—I mean, quarter 

of twelve. 

Q. And do you know whether or not the defendant was 
nearby at that time? A. No, I do not. 

Q. Did you see your son, Hugh Costello, around at that 
time? A. I was woke up by this screaming, and I went to 
the front door, and Hugh, my son, was coming in. 
*•*••••••• 

165 Q. And who was screaming? A. Josie. 

Q. That is your daughter? A. Yes. 

Q. Where was the scream coming from? A. I went to 
the front door, and she was coming down the front steps, 
about fifteen steps, or fourteen, down to the front of my 
house. 

Q. The street level was about that much higher than the 
entrance level to that building? A. Yes, about fifteen 
steps down. 

Q. What kind of building is that? A. A red brick 
building. 

Q. I mean, what is the type or character? It is a private 
dwelling, or an apartment house? A. No; it is an apart¬ 
ment house. 

Q. And you lived on what floor? A. First floor. 

• ••••••••• 

166 A. That same night, yes. 

Q. At the time that you heard this screaming, did 
your daughter come in the house? A. Yes, she came down 
the steps, and she said— 

Q. Don’t say what she said, because the defendant wasn’t 
there, was he? A. No, he wasn’t there. 

*#«►*****•* 

Q. I don’t want you to tell us what was said, because 
that is hearsay. But did she say something to you? Yes 
or no. 

*••••••••• 
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A. Yes. 

Q. And as a result of lier saying something to you, was 
there a telephone call made? A. Yes. 

Q. Was that to the police department? A. Yes. 

Q. Following that, did you see the defendant that 

167 night? A. That night I did, yes. 

Q. Before you saw him, did you see Cleatresia? 
A. Yes, I did. 

7 / 

Q. How much time had elapsed from the time you saw* 

Josie coming in the house, after the screaming, and the 
time you saw Clea come in? A. Close to an hour. 

Q. Close to an hour? A. Yes. 

Q. That would make it sometime between twelve and 
one o’clock, would you say? A. About around one when 
I seen Clea. 

Q. And how much after Clea came in did you see the 
defendant, Rodney? A. Well, it was a good while after 
that. 

Q. Would you say as much as an hour later? A. About 
twenty minutes. 

Q. About twenty minutes? A. Twenty or twenty-five 
minutes. 

Q. I see. Now, what were Clea’s words when she came 
into the house? A. She was crying. 

Q. And where did she go? What did she do? A. She 
came in and she went into the bathroom where her 
mother was. 

168 Q. And did she say anything at that time? A. Yes. 
Q. What did she say? 

Mr. Ducker: I object to that, Your Honor. 

The Court: In line with the bench conference we had at 
the beginning of the session today, and the cases cited by 
the Court, the testimony will be allowed, over the objection 
of the defendant, and the objection will be noted. 

You may proceed. 

By Mr. McNamara: 

Q. What did she say? A. She said, “Mother, Rodney 
just had something to do with me, and this isn’t the first 
time, but I was scared to tell you.” 




Q. This is what—isn’t the first time? A. “It wasn’t the 
first time, but I was scared to tell you.” 

Q. And what did the mother do? A. She said, “This 
has gone too far.” 

She says, “Mother, will you go call the officers?” 

And I said, “No, Josic May, that is for you to do.” 

Q. Was there some more conversation between her 
mother and Clea about what had happened up there? 

The Court: At that point the Court will rule 
1G9 that while the complaint of the child made within 
the short time may he received, the testimony of 
the further conversation outside the presence of the de¬ 
fendant may not he received. 

Mr. McNamara: I won’t press that point. 

By Mr. McNamara: 

Q. Did Clea say any more about what she meant? A. 
No, she did not. 

Q. All right. Now, are you saying that all she said was 
that “Rodney had something to do with me, like he had 
done before. This isn’t the first time.” A. She said, 
“Rodney had something to do with me tonight, and it 
isn’t the first time, and I was scared to tell you. Mother.” 

Q. Where did she say this happened? A. She said she 
was looking at a program on the television, and he carried 
her into the bedroom. 

Q. And did what? A. He had something to do with her 
that wasn’t the first time. That is all she told her. That is 
all she told her mother. 

Q. And as a result of that, you say, what did you do? 

♦ *#*•*«#«• 

170 A. I didn’t do anything. Josie, her mother, asked 
me to go and call the officers. And I told her it 
wasn’t my place, but hers. And she asked Ann Cernak to 
call the second time. 

Q. And so Ann Cernak called the police? A. She did, 
and two officers came down. 

Q. Now, Mrs. Wright, following that, did you see the 
defendant? I believe vou said a moment aero— A. After 
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that, yes, I seen him once. lie came down about twenty 
minutes after I seen Clea, or a little bit better, and hollered 
down, “You had better tell Josie to go out with the 
children.” And he drove up the front. 

Q. And did you sec Junior at that time? A. No, I did not. 
Q. Junior is your boy Hugh? A. Yes, he is my boy by 
my former marriage. 

*#*•*#•*** 

171 Q. I see. Now, directing your attention to around 
the ISth of August, 1951, that would be a Saturday? 

A. A Friday, wouldn’t it? Yes, it would be Saturday. 

* • * * * # * * * * 

Q. And where were you that day? A. Visiting Ilallie 
Canada, 1005 County Road, District Heights, Maryland. 
Q. That is Mrs. Hallie—H-a-l-l-i-c— A. Yes. 

Q. —Canada. And with whom did you go there? A. 
I beg your pardon? 

172 Q. 'Whom did you go there with. A. Hallie came 
out and got me. 

Q. Did any of your other family go with you? A. My 
daughter. 

Q. That is Janice? A. Janice. 

Q. She is about Clea’s age? A. Eleven. 

Q. And did there come a time that night when you saw 
the defendant, Rodney Wheeler? A. Yes; he came out to 
the house, to Mrs. Canada’s. 

Q. And when was the first time you knew he was out 
there? A. About 2:30. 

Q. About 2:30 a. m.? A. Yes. 

Q. And did you hear him that morning? A. Yes, I did. 
Q. Tell the Court just what you heard. A. He came and 
knocked on the door and asked Hallie to give him his gun. 
Hallie says, “Rodney, I can’t, because Bill told me not to 
let anyone in here—and besides, the gun is in Bill’s car.” 
Q. Who is Bill ? A. Hallie’s husband. He was working 
that night. 

173 Q. Who was home that night? A. Hallie and her 
two children, and Janice and I. 






Q. Go ahead, please—what happened after that? She 
said she couldn’t let him in. A. He said, “Hallie, aren’t 
you going to let me in? ” And she said, “No, I can’t, 
because Bill told me not to.” 

And he said, “If you don’t let me in, I am going to break 
the door and come in.” And lie taken a knife out of his 
belt and said, “I am going to cut you to pieces, if you don’t 
let me in.” 

Q. He had a knife at that time? A. Yes. 

Q. And who was with him? A. Josie and Clea. 

Q. What happened after he said that? A. Well, I came 
to the window, and Josie May says, “Mother, you let 
me in.” 

I said, “Josie, I can’t let you in.” And he said he was 
going to kill me, too; but he was drinking heavy. 

Q. He was drunk? A. Yes; he was drinking heavy. 

Mr. Ducker: Just a moment. I want the record to show, 
Your Honor, that my objection also applies to this part, 
for the same reason given on the other testimonv. 

The Court: On the question of drinking? 

174 Mr. Ducker: No—on the question of bringing in 
any alleged events that occurred after the res gestae. 

The Court: The Court has ruled at the bench conference 
on that, and your objection will be overruled and noted 
of record. 

*##*#*•*#• 

Q. What happened after he said he was going to 

175 cut them to pieces? A. I beg your pardon? 

Q. What happened after he said he was going to 
cut them to pieces? A. Well, he started breaking in the 
door; and Mrs. Canada jumped about eight feet, and I 
went behind her, to call the officers. 

Q. Was there a telephone in that house? A. Yes; but 
the wires was either cut, or something. You couldn’t call 
them. 

Q. Did the defendant say anything about the wires at 
that time? A. He said there wasn’t any use to try calling, 
because you couldn’t. 
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Q. Because what? A. There wasn’t any use trying to 
call the law, because you couldn't. 

Q. Did he say why you couldn’t? A. Because he cut 
the telephone wires. 

Q. So you ar.d Mrs. Canada did what? A. We jumped 
about eight feet. The house is built where she has left 
a place to build on a dining room and a bedroom, and we 
jumped eight feet to go over to this colored man’s house to 
get him to go to the phone to call the officers. 

176 Q. All right. Now, you left behind, then, Janice 
and the other two children? A. Yes—Hallie’s two 

children and my girl, Janice. 

Q. Did there come a time when you went back to that 
house of Mrs. Canada’s? A. After they had broke in, yes. 

Q. And when you went back, the defendant wasn’t there? 
Ts that correct? A. No, he wasn’t there. 

Q. I don’t want you to go into detail as to what you 
saw at that time, but did there come a time later on that 
same morning, when you saw Clea and Josie May and 
Janice? A. Yes; they came back. He had taken Janice out 
of the house—my little girl—but he brought them back. 
And we was looking over at the colored man’s house and 
saw Janice and Clea coming, and we came out and called 
them and came to the place where they were waiting, be¬ 
cause the officers told us not to go back. 
********** 

177 Cross-Examination 

By Mr. Ducker: 

********** 

178 Q. Now, you testified also that there were some 
statements made that Rodney had done it again, or 

something to that effect, you stated. A. Clea came in 
there— 

Q. Just a moment. Now, at that time, didn’t you 

179 hear, are you sure it was Clea, or wasn’t it Josie 
making those statements, quoting Clea? A. No; it 

was Clea telling her mother. 
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Q. Were yon in the room at the time? A. I was right 
outside tbe door, and the bathroom door was open. 

Q. You were in another room? A. No; I was right in 
the bathroom door. 

Q. In other words, they were in the bathroom, and you 
were outside of the bathroom? A. The bathroom is so 
little there can’t three stand in it. One has to stand a little 
bit out. 

Q. You were in the bathroom? A. Yes; I was right there. 

Q. I mean, Josie and Clea were in the bathroom? A. I 
was there, too. 

Q. And you were outside the bathroom. Is that correct? 
A. Xot clear outside the door, no. 

Q. Were you standing in the middle of the door? A. Half- 
wav in, ves. 

Q. You were halfway in the door? A. Yes. 

Q. Wasn’t there a lot of excitement and conversation go¬ 
ing on there at the time? A. Well, Clea was crying 
189 and Josie May told her to hush, to tell her what was 
wrong. 

• ##****•#* 

Q. Now, how long after Josie came in, the first time, did 
Clea come in? A. Around an hour difference. 

Q. It was an hour? A. Yes, around an hour. 

Q. You are sure it was that long? A. Yes. I couldn’t 
sav cxactlv the minute, but it was close to an hour. 

Q. Now, calling your attention to the night of August 
18th, Rodney came out there for the purpose of see- 
1S1 ing you, didn’t he? A. I don’t know. I didn’t know 
Rodney knew I was out there. 

Q. He asked for you, didn’t he? A. No. he didn’t. He 
asked Hallie to get him his gun. He didn’t ask for me 
whatsoever. 

Q. Didn’t he make a statement to you at the time, that 
you had accused him of committing a crime? A. I beg your 
pardon? 

Q. Didn’t he make the statement to you at the time that 
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he believed you had accused him of committing a crime of 
carnal knowledge? A. No, he didn’t. 

**•#####•** 

1SS Q. Now, you stated that Rodney had said that you 
couldn’t use the telephone there, the night of Au¬ 
gust 18th. I will ask vou to search vour recollection, be- 
cause you also stated he had mentioned he had cut the 
wires. 

"Wasn’t it true that he merely said you couldn’t use the 
telephone, but he didn’t further say positively he had cut 
the wires himself? A. Yes; he said, “You can’t use the 
telephone, because I have cut the wires.” 

Q. He stated that to you? A. Yes; and ITallie tried to 
call and couldn’t. 

*#*#*##*#• 

189 Hugh Clifton Costello, 

was called as a witness by counsel for the United States, 
and being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

By Mr. McNamara: 

*****####* 

Q. Directing your attention to the 10th of August, last 
year, were you with the defendant, Rodney Wheeler? 
A. Yes. 

Q. And you were with your sister, Josie, who was at that 
time living with the defendant. Rodney Wheeler? A. Yes. 

Q. What time did you join with them that night? A. I 
had been with my brother-in-law, Rodney, ever since that 
morning. 

Q. You and he were working together? A. Yes, sir; 
we were. 

190 Q. And what time did you join with your sister, 
Josie, then? 

*##****•#« 





63 


A. I saw her at six o’clock when Rodney and myself re¬ 
turned back to the house. 

Q. When you returned her back to the house? A. When 
we returned back to the house. 

Q. And did there come a time that night when you all 
went out ? A. Yes, we did. 

Q. And where did you go? A. We went to Virginia — 
Falls Church, Virginia—my sister, myself and Rodney. 

**#*####** 

191 Q. What did you do while you were there? A. I 
sat in the truck. My brother-in-law and my sister 

went to a doctor across the street. 

Q. And they came back? Is that correct? A. Yes, they 
did. 

Q. And what did you do when you left there? A. Well, 
they went to a drug store before they came back to the 
truck. 

Q. And after that what did they do? A. Came back to 
the house, where my sister went in for a moment to see 
how the kids were. 

Q. What time was that? A. It has been so long ago now, 
I don’t remember exactly. I imagine around 7:30. 

Q. That is p.m.? Is that correct? A. That is right. 

Q. And then what happened? A. We went to Hilltop, 
Maryland, to a garage. They had a voltage regulator to 
fix on the truck. 

• ****#*•*• 

192 Q. Shortly after this occasion, in other words, 
the night of August 10th and the morning of Au¬ 
gust lltli, you went to the police headquarters, did you not? 
A. Yes, I did. 

Q. At that time did you make a statement? A. No, I 
did not. 

Q. Did you ever make a statement in this case? A. I 
made a statement the following day, I believe, if I am not 
mistaken. 
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Q. You went to tbe Hilltop Garage? Is that cor¬ 
rect ? A. Yes. 

Q. And you said something about a voltage regulator? 
A. The voltage regulator was stuck. 

Q. How long did you stay there? A. I don't know — 
15 or 20 minutes. 

Q. After that, where did you go? A. From there we 
went to the Home Stretch Restaurant. 

Q. And what did you do when you got in the Home 
Stretch Restaurant ? A. Well, my brother-in-law and my¬ 
self went in the restaurant. 

Q. What did you do inside? A. My brother-in-law drank 
a beer. 

Q. And what did you do? A. Stood there with him. 
Q. You had nothing to drink yourself? A. Nothing. 
Maybe I had a coke. I don’t remember. 

Q. How long did vou stav in there? A. We wasn’t 

194 in there very long. I don't know exactly. 

Q. What time do you think it was, about, then? 
A. Eight o’clock. 

Q. Now, at that time did you overhear a conversation 
between the defendant and his wife, your sister? A. They 
were arguing. 

**##**#**• 

195 Q. And how long did that argument last? A. I 
don't know how long it lasted. 

Q. Where did you go next? A. We went to Mike YYmng’s 
Restaurant, on the Marlboro Pike. 

Q. Were they still arguing by the time they got there? 
A. Yes, they were. 

Q. And what happened at Young’s place? A. Rodney 
couldn't find the man he wanted to find there. He was on 
liis way to his house. He came out of there—he wasn’t 
in there more than five or ten minutes—he came out of 
there and was going to the man’s house. 

Q. At that time, during this discussion, did you 
ask that you be taken home? A. Yes, I did. 
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Q. What time was that, approximately? A. Ap¬ 
proximately nine o’clock,—quarter of nine. 

Q. And did you get home? A. I did. 

Q. And what happened when you got home? A. When 
I got out of the truck, my sister jumped out of the truck 
and my brother-in-law got out behind her, and there was 
a brawl in the street. 

Q. At what time was this? A. Around nine o’clock. 

Mr. McNamara: If Your Honor please, at this time I 
claim surprise and ask permission to cross-examine the 
witness on the basis of a prior, inconsistent statement. 

The Court: With regard to the time? 

Mr. McNamara: With regard to the time. This is most 
materia], Your Honor. Nine o’clock is the time he says 
this happened. 

The Court: You have announced surprise. 

Mr. McNamara: And may I proceed, please? 

The Court: Yes. 

Mr. Ducker: That is over my objection, Your Honor. 

The Court: Yes. 

By Mr. McNamara: 

Q. Do you say you recall making a statement to 
19S the police? A. Yes, I did. 

The Court: I understand you are showing him only 
that part relating to the time? 

Mr. McNamara: First the signature, Your Honor. 

The Court: Very well. 

By Mr. McNamara: 

Q. Is that your signature there? A. It is. 

Q. Are these your initials on this sheet? A. It is. 

Q. I show you this particular portion and ask you to 
read it and see if this refreshes your recollection. Starting 
with the words “I asked him to take me home,” read that 
to yourself. 

Mr. Ducker: Your Honor, I haven’t seen that exhibit. 

The Court: It will be shown to you in due time. 

Mr. Ducker: I think I should. 
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By Mr. McNamara: 

Q. Have you read that portion I have pointed out to 
you, sir? A. Yes, I have. 

The Court: Now show it to Mr. Ducker. 

Mr. Me Namara: Starting with the words, Mr. Ducker, 
“I asked him to take me home.” 

The Court: Not too loud. 

199 Now, your pending question is what? 

By Mr. McNamara: 

Q. Now, my pending question is, does this assist you to 
refresh your recollection as to the time you got home? A. It 
lias been so long ago, I don’t remember what time I got 
home. 

The Court: What is your best recollection? 

The Witness: My best recollection is I got home as the 
brawl started. 

The Court: I mean, what hour? 

The Witness: After they left. 

The Court: At what hour? 

The Witness: Between nine and ten o’clock. 

The Court: What does the statement say? What hour? 
Mr. McNamara: The statement shows he got home at 
12:15, Your Honor. 

The Court: You have seen the statement. Which is the 
correct hour?—At 12:15, or between nine and ten? 

The Witness: Offhand I don’t know, Your Honor. 

The Court: Very well. You may continue. 

By Mr. Me Namara: 

Q. You are a friend of the defendant’s, are you not? 
A. We work together, yes. 

200 Q. And you still work together? A. No, we don’t. 

*##***••*• 


By Mr. McNamara: 

Q. After that you say there was a brawl? A. I walked 
down to the house and walked to the door, and my mother 
came out the front. 



Q. And what did Rodney do? A. Well, finally my sister 
came down, and Rodney pulled off in the truck. 

Q. What time was that ? Do vou remember it anv bet- 
ter than you did before? A. It was soon after the fight was 
over. 

Q. Within the space of a few minutes? Would you 

201 say that? A. Yes. 

Q. And did there come a time when you went up 
to 4000 E Street, Southeast ? A. Yes, there was, right 
after Rodney pulled off in the truck. 

Q. How soon after that? A. Well, I had no more than 
got in the house before I came right back out and walked 
right straight up there. 

Q. You walked right straight up there? A. I did. 

Q. How long did it take you to get there? A. I imagine, 
I wouldn’t say any more than ten minutes—ten or fifteen 
minutes at the longest. 

Q. All right. You walked in up there without knocking 
on tlie door? A. I didn’t knock on the door. I always 
open the door and walk right in. 

Q. What did you see when you walked in? A. I saw 
Clea sitting in the chair to my right at the door, watching 
the television. I walked in the kitchen, where my brother- 
in-law was. He had prepared something to eat and was 
about to eat. 

Q. What time was it then? A. I don’t know. I don’t 
even know what time it was when I got home now. 

202 Q. And at that time how was Clea dressed ? 

A. She was fully dressed, except for her shoes. 

Q. And what did she do ? A. Well, she asked my brother- 
in-law might she come down to her grandmother’s house, 
to where I live, and tell her mother to come home and take 
care of the kids. My brother-in-law said it was all right. 

Q. So what did she do then? A. She went into the bed¬ 
room and got her shoes. 

Q. She went into the bedroom and got her shoes? A. Yes, 
she did. 

Q. And then what happened? A. She left. My brother- 
in-law ate, and we left. 
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Q. How long did you stay there? A. We stayed in the 
house around 20 minutes. 

Q. And what happened when you got down to the house? 
A. He told me to tell my mother or Josie that the kids were 
home by theirselves, which I did. And they told me that 
the police wanted him for assault, which I told him. 

Q. For what? A. For assault. 

Q. Who told you that? A. My mother. She said they 
had the law for assault. 

Q. Are you sure that is what your mother told you? 
A. Yes. And she also said Clea came down there and 

203 said my brother-in-law had raped her. 

Q. Do you recall this same statement I have shown 
you before? Let me show it to you again and see if that 
refreshes your recollection, sir. Start at the words, “I 
called down.” 

Mr. McNamara: I will show you these very words, Mr. 
Ducker. 

By Mr. McNamara: 

Q. Have you read those, please? 

(The statement was handed to Mr. Ducker.) 

By Mr. McNamara: 

Q. You are sure she told you those words about assault¬ 
ing, also? A. Yes, she did. 

Q. And did you go back and tell Rodney? A. I told 
Rodney both. 

Q. You told him what? A. I told him that the police 
wanted him for rape; that Clea came down and told them 
about the rape; and he was wanted for assault on my sister. 

Q. And so then what happened? A. So he went down 
to the door where my mother was, and I don’t remember 
exactly what words were said; but they had a few words 
with each other there. And my brother-in-law and I 

204 left, which my mother didn’t want me to leave with 
my brother-in-law. 

Q. And what did the defendant say? A. He laughed and 
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said he didn’t. He said something about they were trying 
to put something on him, or something. I don’t know. 

Q. Did he say who was trying to put something on him? 
A. I don’t know whether he said “they” or whether he 
called their names. 

Q. Where did you and he go? A. We went back to the 
Home Stretch Restaurant. 

Q. And what happened there? A. We tried to get a 
check cashed that he collected off a job, from Trodden, a 
Mr. Trodden. 

Q. And after that, where did you go? A. I told him 
he could let me off, and he came right past the 14th Pre¬ 
cinct and let me off at Bennings Road and Minnesota 
Avenue. 

• #•*•••••* 

207 Q. At any time did you go past his house? A. We 
did, on the way to the Home Stretch, where the police 
car was parked there. 

Q. And was there any conversation there about stopping 
at his house? A. He just said he didn’t want to see 
20S the police, and he said they were after him for the 
fight he had with my sister. 

Q. On the 13th of August, 1951, a Monday, did you see 
the defendant again? A. Yes, I did. 

Q. And where was that? A. In front of the Greyhound 
bus station. 

Q. And did you have any conversation with him then 
about the police? A. Yes, I did. 

Q. What was it? A. I told him that he was wanted for 
carnal knowledge and he had better go to the 14th Precinct 
and get it straightened out. 

Q. What did he say at that time? A. He said he didn’t 
want to see the police. 

• ••••••••* 

209 The Court: May the Court inquire, is there a rep¬ 
resentative in court from the Times-Herald? 

Mr. Kelley E. Griffith: Yes, Your Honor. 
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The Court: Will you come forward, please? 

Mr. Griffith: Yes, sir. 

The Court: Mr. Costello, you have not completed your 
testimony, and accordingly at this time you will be excused 
to come back after the recess. But do not discuss your testi¬ 
mony with anybody, whether it be counsel, other witnesses 
or anybody, until you finally have concluded. You may leave 
at this time. 

********** 

Mr. Griffith: If Your Honor please, I am the attorney for 
the Times-IIerald. 

********** 

211 The Court: What I was going to do was this. I 
thought some representative would have gone 
through to see if that notice was there. 

Mr. Griffith: That has been done, Your Honor. 

The Court: Is the notice there? 

Mr. Griffith: The notice is not there, according to the 
check that these two people made on these entire volumes 

for August and September, 1951. 

*****••*•• 

220 The Court: This will be the ruling of the Court on 
the matter which is now pending. 

********** 

At all events, there is a showing before the Court that 
she has entered into a marriage relation in what appears 
to be good faith. 

Accordingly, the Court is going to hold that while 

221 the presumption of a person unheard of is prevail¬ 
ing, that the presumption of legality and existence 

of marriage does prevail, that there is now testimony be¬ 
fore the Court that it has been dissolved, so that what might 
have been a common law marriage has ripened into a gen¬ 
uine marriage. 

Accordingly, where she has disclaimed and stood upon 
her privilege as a wife not to testify, that she cannot be 
compelled to testify in this court. 

**#*•••#•• 
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224 Hugh C. Costello 

resumed tlie stand and having been previously duly sworn 
was examined and testified further as follows: 

• ••*•••••# 

Cross Examination 
By Mr. Ducker: 

• ••#•••••* 

225 Q. Calling your attention to the evening of Au¬ 
gust 10, what time did you see the defendant? A. I 

had been with him all day. 

Q. Did there come a time when you were away from him 
for a while? A. Yes, it did, at the time of the fight. 

The Court: Keep your voice up so the jury can hear you, 
please. 

The Witness: At the time of the fight, when they left. 

Bv Mr. Ducker: 

* 

Q. About what time was that ? A. I don’t remember ex¬ 
actly, Mr. Ducker. 

Q. It was in the evening? A. It was in the evening. It 
was—I don’t know, maybe ten o’clock, maybe later. I 
don’t remember exactly what time it was. 

Q. Now, after that fight, or altercation, or argument, or 
whatnot, between the defendant and his wife, she went in 
to her mother’s house, didn’t she? A. Yes, she did. 

Q. And you went in the house, too, for a moment didn’t 
you? A. I walked in the hallway, yes. 

Q. You walked in, and you walked right out, didn’t 

226 you? A. Yes, I did. 

Q. And then you walked down to 4000 E Street, 
didn’t you? A. Yes, I did. 

Q. And you walked directly from there to 4000 E Street ? 
A. I did. 

227 Q. When you walked in to the place, to the home 
of the defendant, you stated you didn’t knock, but 

just walked right on in. A. I did. 
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Q. That’s your custom there, isn’t it? A. That is. 

Q. Did you find anything unusual there? A. No, I didn’t. 
Q. You saw your niece there—that is, Clea—didn’t you? 
A. I did. 

Q. She didn’t, have any marks of violence, did she? A. 
None that I saw. 

Q. And she wasn’t particularly upset at the time, was 
she? A. She didn’t act it, if she was. 

Q. And she was watching the television show, 
22S wasn’t she? A. She was. 

Q. Did she make any statement to you at the time? 
A. Just said hello. 

Q. And she continued to watch the television show while 
you were there for a while, didn’t she? A. A couple of 
minutes. 

Q. And you found Rodney—that is, your brother-in-law 
—in the kitchen, didn’t you? A. That’s right. 

Q. And he was eating dinner? A. lie had prepared 
something—was ready to eat it. 

Q. Do you recall whether it was something that was 
cooked or whether it was something that was cold, like 
sandwiches? A. Offhand, I don’t remember. 

Q. You don’t recall what it was that he was eating? 
A. No, I don’t. 

Q. Do you recall how your niece was dressed at the time? 
AI I believe she had on shorts and a blouse. 

Q. Do you recall positively whether she had shoes on 
or whether she had shoes off? A. She did not have 
shoes on. 

229 Q. Are you sure of that? A. I am sure. 

Q. You stated that when she went into the bed¬ 
room to get her shoes, actually you mean, don’t you, she 
went into her own bedroom where the nursery is, to get 
her shoes? A. I believe she went into her mother’s bed¬ 
room, if T am not mistaken. I don’t know. 

Q. You are not sure? A. I am not sure now which bed¬ 
room it was. 

*•*•••*•*• 
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Thursday, March 27, 1952 

****###**• 

241 Q. The bedroom on the left was the bedroom where 
Clea and Dickie slept? Isn’t that correct? A. Yes, 

sir. 

Q. And the bedroom on the right was where the defend¬ 
ant and his wife and the little baby, Michael slept? Isn’t 
that right? A. Yes, sir. 

Q. When you saw the defendant, you stated you saw the 
defendant go back for a pair of shoes— 

The Court: The defendant, you say? 

Mr. Ducker: Pardon me— 

Bv Mr. Ducker: 

Q. —Clea, go back for a pair of shoes? A. I did. 

242 Q. She went into the bedroom on the left, didn’t 
she? A. I wouldn’t want to say exactly which bed¬ 
room she went into; it has been so long ago, Mr. Ducker. 

Q. You don’t know it is the bedroom on the right, though, 
do you? A. Not exactly, I do not. 

Q. Now, did you observe Dickie there at the time? 
A. When I walked back through the hall to the rest room, 
I did. He was in the bedroom to the left, asleep. 

Q. And Michael was in the crib in the bedroom to the 
right, wasn’t he? A. I didn’t look in the bedroom to the 
right. 

Q. You didn’t see Michael in the bedroom on the left? 
A. Not on the left, no. 

Q. Can you recall of your own positive knowledge that 
Clea didn’t have a pair of shoes on when she walked into 
the bedroom? A. Yes, I did. 

Q. How do you recall that so clearly, Mr. Costello? A. Be¬ 
cause she asked my brother-in-law, Rodney, whether she 
could— 

243 Q. I can’t hear you. A. She asked my brother-in- 
law, Rodney, whether she could go down to my moth¬ 
er’s place to tell her mother to come up to watch the chil¬ 
dren. He told her “Yes,” and she said, “Well, I have to 
get my shoes.” 
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Q. That is the sole reason that you remember something 
about the shoes, isn’t it? A. Yes. 

Q. As a matter of fact, she could have been going into 
there to change a pair of shoes, couldn’t she? A. She could 
have been, yes. 

Q. You don't actually recall that she was barefooted, 
do you? A. I don't. I didn’t look to sec whether she was 
barefooted. 

Q. She mentioned something about— A. She had to get 
a pair of shoes. 

Q. As far as you know, she could have had bedroom slip¬ 
pers or shoes or anything else on at the time? A. That 
is right. 

244 Q. 'When you saw him on the ISth, that was the 
time you told him he was wanted on the carnal knowl¬ 
edge charge, wasn’t it? A. I told him that, yes. 

##*#*»#♦#• 

245 Q. Did you discuss this charge? A. I told him he 
should go over and see about it. 

Q. And that was on the 18th? A. I don’t know what 
day it was, Mr. Ducker. 

Q. That was the same day he went over there, isn’t it? 
A. I believe it was. It was the second time I saw him after 
the 10th. 

Q. And when you saw him on the 13th, you didn’t dis¬ 
cuss fully this carnal knowledge charge, did you? A. 
Pardon? 

Q. When you saw him on the 13th of August, you didn’t 
discuss fully the fact that there was a carnal knowledge 
charge? A. I just told him that he should go to 14; that 
they had a carnal knowledge charge against him. 

Q. And that is all you stated? A. And that is all I 
stated. 

Q. That was on the 13th? A. That was on the 13th. 

246 Also the day that, well, I believe it was the day 
he was picked up, I also told him again. 

Q. And those were the only two times you saw him? 
A. Since the 10th, yes. 






Q. And when yon mentioned the fact that there was a 
carnal knowledge charge pending against him, when you 
told him on the 13th, he didn’t indicate that he believed 
you, did he? A. Xo, he didn’t. 

Q. And, as a matter of fact, he said that you were kid¬ 
ding him about it, didn’t he? A. He said that the night of 
the 10th. 

Q. The night of the 10th ? A. The night that it was sup¬ 
posed to have happened. I don’t know whether it did or 
didn’t. 

Q. He also stated that on the 13th, didn’t he, when you 
made some mention of it then? A. I told him on the loth, 
he was wanted for a carnal knowledge charge; that he 
should go to the 14tli Precinct and find out. 

Q. And he stated at that time that he thought you were 
kidding him, didn’t he? 

*#**####*# 

247 A. Yes, and he said he didn’t want to see any 
police. 

Q. And he said lie thought you were kidding him, didn’t 
he? A. I don’t recall, Mr. Ducker. 

Q. I don’t mean the exact words; but that was the gist 
of the statement he made to you, wasn’t it? A. He didn’t 
show anv signs of being frightened bv it. 

Q. Xow, when you repeated that again to him on the 18th, 
that is the day he was picked up, that was the first time that 
he indicated any signs that he believed you, wasn’t it? A. I 
don’t know exactly how he said it, but he said he had to 
straighten it out. 

*#**#*#•*• 

248 Q. Hugh, Clea at no time has ever stated that Rod¬ 
ney had raped her, to you, has she? A. In front of 

me, no. 

Mr. MeXamara: I beg your pardon? 

The Witness: She has never said it in front of me, no. 
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Redirect Examination 
By Mr. McNamara: 

********** 

Q. A minute ago I asked the reporter to read a question 
back, and your answer. The question was to the effect that 
he never told you prior to that about anything except the 
simple assault charge, or words to that effect; and you said, 
“That is right.” Who is “he”? A. Rodney. 

249 Q. When did Rodney tell you about charges against 
him? A. He told me the only reason they wanted 

him was for simple assault. 

Q. And you told him they wanted him for carnal knowl¬ 
edge, too? A. I did. 

Q. You told him that on the 10th? Is that correct? A. I 
told him that on the 10th. I have told him that on the 13th, 
and I have told him that on the 18th, or whenever it was. 
I don’t know whether it is the 18th, the I9tli or 20th. 

Q. But it was the day he was arrested? A. Yes. 

** ******** 

Q. Since yesterday afternoon, when you were on the 
witness stand, have you had occasion to talk with the de¬ 
fendant? A. I have. 

********** 

250 Q. As far as you know, there was no simple as¬ 
sault charge at all? Is that correct? A. Well, they 

251 said they was going to call the police, to get the chil¬ 
dren out and have Rodney arrested, for the fight that 

mv sister and my brother-in-law had in the street. 

Q. And that is the basis for your statements concerning 
the assault? Is that it? A. That is right. 
*•••*••••* 

252 Elden E. Ernst 

was called as a witness on behalf of the United States and, 
being first duly sworn, was examined and testified as 
follows:) 



Direct Examination 
By Mr. McNamara: 

Q. Will you kindly state your full name, occupation and 
assignment ? A. Elden E. Ernst. 

Q. Middle initial “E”? A. Yes. 

Q. Your assignment ? A. Detective, Metropolitan Police 
Department. 

Q. And directing your attention to the month of August, 
1951, what was your assignment? A. At that time I was 
assigned to the Sex Squad in the Detective Bureau. 

Q. Did there come a time on the morning of August 11 
when you had occasion to go to No. 14 Precinct? A. There 
did. 

Q. Tell us how that came about. A. I was assigned to 
the Sex Squad that week, and at 1:00 a.m. August 11 I re¬ 
ceived a radio call to respond to No. 14 Precinct. 

253 Q. At that place did you see anybody? A. Yes, sir, 
I saw the complainant and her mother. 

Q. By the complainant you mean Cleatresia? A. Yes. 
«**•*♦#••# 

Q. What time was that? A. I arrived there about 
1:00 a.m. 

Q. What took place at that time? Without telling us 
any conversation word for word, what happened? A. At 
that time T interviewed the complainant Clea in the pres¬ 
ence of her mother. 

Q. In the presence of her mother? A. Yes, sir. 

Q. For how long a period of time? A. I talked to her 
for about an hour. 

• •«#*••••* 

254 Q. Now, when you talked with the complainant 
was her mother present during the whole period of 

the interview? A. The entire period of interview. 

Q. How long about did that take? A. Approximately 50 
minutes to one hour. 

Q. Now, throughout that period, without stating what 
words were spoken, who did the talking? A. Well, the 
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complainant and her mother did the talking, and my ques¬ 
tions at various times were directed to one and then to the 
other. 

Q. Now, at that time was the complaint made? A. A sex 
complaint was made to me at that time. 

Q. And by whom was it made? A. It was made by the 
complainant in the case, who was there with her mother. 

Q. Following this interview, or this questioning which 
you say took place—oh, another thing, Detective, while we 
are on the subject, what was her condition at that time, 
what was her appearance, referring to Cleatresia M. 

255 Teets? A. Well, when I first saw her there she was 
crying, she was upset. It took me about, I would say 

15 to 20 minutes to calm her down enough to find out what 
was alleged to have happened. She was wearing a blouse 
and a pair of shorts. 

###*#*****' 

Q. Proceed with your description of her appearance on 
tiiat day, please. A. When I first saw her, as I say, she 
was crying and upset, and I had a hard time getting a state¬ 
ment out of her as to what had happened, what her mother 
and she were reporting to me. She looked to me like a very 
scared little girl. 

#***#**#*♦ 

256 By Mr. McNamara: 

Q. Now, when you went to the hospital, whom did you 
see there? A. I took the complainant and her mother 
to Gallinger Hospital. I arrived there shortly after 2:00 
o ’clock. 

Q. Did you at that time see Private Mary McCall of the 
Women's Bureau? A. I waited for Private McCall. I sent 
her word that I was proceeding to the hospital and would 
wait, which I did, and then turned the complainant and her 
mother over to Private McCall. 

Q. What happened after that? A. I then proceeded to 
check 4000 E Street in an effort to locate the alleged de¬ 
fendant at that time. 

Q. You refer to Rodney Wheeler? A. Yes, sir. 
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Q. Was lie there at that time? A. No. 

Mr. Ducker: I don’t think it is part of the res gestae. 
The Court: You may go into the matter on cross. I will 
overrule it. 

Bv Mr. McNamara: 

Q. Detective Ernst— 

The Court: 1 don’t believe vou finished vour answer. You 

%) V 

said you searched in an effort to locate the defend- 

257 ant. Did you locate him? 

The Witness: No, sir. I made several trips back 
there that night, and also flashed a radio lookout for a truck 
bearing tags 3990, Virginia license; to the best of my recol¬ 
lection that is the number. 

By Mr. McNamara: 

Q. Now, you say you talked to the little girl around 1:00 
o’clock. A. Yes. 

Q. And would you state to the Court and jury what it was 
the little girl told you had happened? 

Mr. Ducker: I object to that. 

The Court: Come to the bench. 

(At the bench:) 

The Court: As the Court recalls, in this particular case 
there is a written statement by this little girl and has on it 
her signature, but she said she didn’t know what is in it, 
didn’t read it. Are you attempting to go into this at this 
time. 

Mr. McNamara: Yes, it is the same statement she made 
to her mother and grandmother. This officer said he ar¬ 
rived there a little after 2:00 o’clock. 

The Court: When was the statement made? 

Mr. McNamara: 3:15 a.m. 

The Court: Do you propose to show that? 

258 Mr. Me Namara: I don’t have the authoritv be- 
fore me right at the moment, except that there is no 

divergence, and it is more or less cumulative. 



The Court: That is not the point I am concerned with, 
but whether the oral complaint can he used after a written 
statement is made. 

What is your position ? 

Mr. Ducker: My position is that this is inadmissible; 
that while it can be shown that a complaint has been made, 
to overcome the presumption of falsity of a charge it has 
been ruled that it can be shown that a complaint was made 
at the time, but the details of the complaint cannot be 
shown. In other words, the courts have taken the posi¬ 
tion that if a complaint was made, as tar as the details of 
the complaint he can show that. 

The Court: The Court differs on the latter because of 
the cases which permit the showing by a child of tender 
years which is received as part of the rest gestae. The 
billy problem is that where people have talked to the girl, 
like the Metropolitan Police, and has reduced it to writing, 
can the Government use the statement made? 

Mr. McNamara: May I state this; Detective Ernst talked 
to the girl at the 14th Precinct around 1:00 o'clock. He 
turned her over to Private Mary McCall at the Women’s 
Bureau around 2:00 o’clock and then left, and he 
259 had no part in the taking of this written statement, 
the signature on which was identified by the girl, so 
this witness was not present and did not participate in the 
taking of the statement. 

The Court: You know what is in the statement, whether 
it is incriminating or not. You have shown it to the girl. 

Mr. McNamara: Yes, and I have shown it to Mr. Ducker. 

The Court: It is like any other statement which has been 
reduced to writing— 

Mr. Ducker: I would like to point out in the line of cases 
that where statements have been admitted of children it 
has always been for corroborative purposes, and I don’t 
know of a case where it has been used as direct evidence. 

The Court: In this case the Government pleads surprise 
and is not bound by it. The ruling of the Court is going to 
be, there is in the case testimony that Detective Ernst ar¬ 
rived within an hour and talked to this girl in the presence 
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of the mother, that a sex complaint was made to him. He 
has described her appearance. In the face of the fact that 
there is a written statement, the Court is going to sustain 
the objection to the conversation which may be related by 
this witness. 

Mr. McNamara: Your Honor, am I to understand that 
is without prejudice, of course, to the written statement 
taken? 

The Court: Definitely. It is the Court’s view that the 
talk took place around 1 or 2, or within a half an hour, 
2G0 and they then went to the hospital, and then took 
the statement about 2 or o’clock in the morning. 
It is still a spontaneous statement. 

Mr. McNamara: It is still a spontaneous statement? 

The Court: Yes. 

Mr. Ducker: Without cluttering up the record, I would 
like to let the record show I preserve my objection to this 
witness testifying to those details at all. 

The Court: That is the witness on the stand? 

Mr. Ducker: Yes, sir, rather than to constantly be ob¬ 
jecting. 

The Court: The Court’s position is simply this, in a 
normal case, in investigating a crime, the parties having 
reduced the conversation to writing, the writing is control¬ 
ling, and in this particular case, while it is a policeman re¬ 
ceiving an oral complaint, and a policewoman where there 
is made a written complaint, the danger always is that in 
the oral complaint, as you seek to get the truth you may 
not always accomplish it, and in the course of cross-exami¬ 
nation it does not stand up as well as the written state¬ 
ment. One is oral and the other is written, and I think the 
quality of the writing is greater than oral testimony. 

Mr. Ducker: I would like also at this moment, while we 
are here, to let the record show as far as Mr. Me Namara’s 
position in claiming surprise, that this information 
261 which is surprising to him, he knew it, it was known 
to him, by his own statement, over a month be¬ 
fore trial. 
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The Court: But the point is that he asked the girl didn’t 
somebodv from the District Attorney’s office call and ask 
about this statement, and she said yes. 

Mr. Ducker: But he made some statement about a writ¬ 
ten statement signed by her which we received a month 
prior to that, therefore he was not surprised when he took 
the case to trial. 

The Court: The surprise is taken at the time he puts 
the witness on the stand and proffers her for credence and 
credibility, and she states something different than was 
told to counsel prior to the time he put her on the stand. 
I will overrule the objection. 

********** 
073 Janice Wright 

was called as a witness on behalf of the United States and 
the following occurred: 

********** 

277 Direct Examination 

By Mr. McNamara: 

********** 

Q. And Janice, do you know Rodney Wheeler? A. Yes. 
Q. What relation is he to you? A. He is my brother-in- 
law. 

Q. He is married to your sister, Josie? A. Yes. 

! Q. You are Cleatresia’s aunt? A. Yes. 

Q. You are Mrs. Josie Wright’s daughter? A. Yes. 

Q. Now, Janice, directing your attention to August 18, 
last year, did you and your mother go to see Mrs. Canada? 
A. Yes. 

Q. And did there come a time that night when you 

278 saw Rodney Wheeler? A. Yes. 

Q. When was the first time you saw him or heard 
him that night? A. I don’t remember exactly what time 
it was. 

Q. Well, tell us was it daylight or nighttime? A. Night. 
Q. And was it before you had gone to bed or after you 
had s:one to bed? A. After. 



Q. What was the first notice you took of him being 
around? A. Mrs. Canada was screaming. 

Q. Prior to that had you been asleep? A. Yes. 

Q. Now, who was with you in the room where you were 
sleeping? A. When I woke up my mother and Mrs Cana¬ 
da ’s two children were. 

Q. By your mother you mean Mrs. Wright? A. Yes. 

Q. And what happened? 

*** ***###• 

279 A. Well, Rodney was beating on the door and I 
was sitting up in bed. 

Q. How were you dressed at that time? A. Well, I had 
on just a shirt and my shorts. 

Q. I beg pardon? A. I hadn’t took my clothes off be¬ 
cause I had laid across the bed and went to sleep, and I 
hadn’t undressed yet. 

Q. Did you have your shoes on? A. No. 

Q. Were you going to spend the night there? A. Yes. 

Q. Did there come a time when you got out of bed? A. 
Yes. 

Q. How did that happen? A. Well, Rodney came in and 
my mother and Hallie had already left, jumped out the 
back, and he told me to get up out of bed and come with 
him, and I told him I couldn’t, and he said “I told you to 
come on,” and I got up. 

Q. Now, at that time did you notice anything about him? 
A. Yes, he had a knife in his hand. 

2S0 Q. A knife in his hand? A. Yes. 

Q. Was it open or shut? A. It was a big knife and 
it was open. 

Q. A big knife and it was open. A. Yes. 

Q. What happened then? 

A. He made my sister and Clea go out and get in the 
truck, and he said if he couldn’t get my mother and Mrs. 
Canada he was going to take me. 

Q. Then what happened? A. We got in the truck and he 
drove off. 

Q. Where did he go? A. Some place up in Marlboro. 
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Q. Maryland? A. Yes. 

Q. Now, you mentioned a knife a moment ago. Did you 
see this knife anv time on this ride down to Marlboro? A. He 
still had it in the truck beside him, as I remember. 

Q. And did he have any conversation with Clea on the 
way down there ? A. He just asked her if she told, he didn’t 
say who, he said “Did you tell them it wasn’t me?” And 
Clea said “Yes.” 

251 Q. “Did you tell them it wasn’t me?” A. Yes. 
I don’t know who he meant. 

Q. And she said, “Yes?” A. Yes. 

Q. And what happened at that time with you, Janice? 
A. He was driving very fast and my sister kept telling him 
to slow down, and he wouldn‘t, and she said she wanted 
some coffee. 

Q. Did he say anything about driving fast? A. He said 
to start praying when it gave loose. 

Q. What was that? A. He said to start praying when 
it gave loose. 

Q. What was that, to wait until it gave loose? A. To 
start praying when it gave loose. 

Q. Did you know what he was talking about when he 
said that? A. No. 

Q. What else happened on that ride? A. He pulled up 
at a hotel, and he got out, and it wasn’t open, and he came 
back and I talked him into taking us back up to Mrs. Cana¬ 
da's house. 

Q. Your sister Josie? A. Yes. 

Q. That is the mother of Clea? A. Yes. 

Q. Who is the “us” that you talked him into taking 

252 back to Mrs. Canada’s house? A. Clea. 

Q. And yourself? A. Yes, sir. 

Q. Did he do that? A. Yes. 

Q. What happened then? A. We got out of the truck 
and Josie, she stayed in the truck. 

Q. Was there any conversation between Rodney and 
Josie at that time about her staying in the truck with him? 
A. Not that I recall. 




Q. Then what happened? A. After we got out they drove 
off, and me and Clea went back up to Mrs. Canada’s house, 
and my mother and Mrs. Canada, there weren’t up at the 
house. 

Q. Now, at the time Rodney said to her ‘‘You told them 
it wasn’t me,” or whatever the words were, did Clea act 
scared? A. Yes, sir. 

Mr. Me Namara: That is all. 

Mr. Ducker: Your Honor, I move that the last statement 
be stricken because that is a conclusion whether a person 
acts scared or not. 

The Court: There are occasions when it is spon- 
2S3 taneous as to whether they are scared. The Court 
will overrule it. It may have been a leading ques¬ 
tion but there was no objection. 

Mr. Ducker: It came quickly at a time before I had an 
opportunity to object to it. 

• «##***♦#• 

Cross-Examination 

% 

By Mr. Ducker: 

#*♦#*«*••• 

255 Q. And do you know what kind of a knife he had 
in his hand? A. It looked like a hunting knife. 

Q. Now, was it the kind of knife you open up and take 
out of your pocket, or was it like a butcher knife that you 
don’t fold up? A. It just looked like a butcher knife that 
you don’t fold up. 

Q. That you don’t fold up. You saw that in the 

256 bedroom in the dark? A. I saw it in the living room, 
he still had it in his hand then. 

Q. He still had it in his hand when you got in the truck, 
you got in the truck with him? A. Yes. 

289 Q. Did Clea make any outcry or do any screaming 

290 at any time during that ride? A. No. 

Q. And why did you say she was scared? A. Well, 
just the way she looked. 
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Q. Were you looking at her in the truck, in the cab of 
the truck? A. I saw her, yes. 

Q. Were you frightened yourself? A. Yes. 

Q. As a matter of fact, that is why you think Clea was 
frightened, wasn’t it, because you were frightened? A. Clea 
was crving a little bit. 

********** 

*291 By the Court: 

Q. When did you notice her crying? A. When she was 
in the living room. 

Q. What was the appearance of her face? A. In the liv¬ 
ing room her face was real red. 

Q. How about her eyes? A. They were red, too. 

Q. Did you see any tears coming from her eyes? A. Yes, 
sir. 

Q. You saw that? A. In the living room. 

********** 

By Mr. Ducker: 

Q. Was she crying when you stopped for coffee? A. No. 
Q. You say she wasn’t crying when you went up for 
coffee? A. No, she wasn’t. 

292 Q. And she didn’t cry any more at all, did she? 
A. No. 

Q. Now, do you know whether Clea was crying when she 
came there? A. Yes, sir, she was. 

Q. And shortly after she arrived she stopped crying, 
didn’t she? A. Yes, sir. 

The Court: You say crying when she got there. Do you 
mean crying when she got to the house of Mrs. Canada? 
Mr. Ducker: Yes, prior; that is all. 

Mr. Me Namara: Was she crying in the dark? 

The Witness: For a little while, she was. 
****•••••• 
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294 Frances McCall 

was called as a witness on behalf of the United States and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct Examination 

By Mr. Me Namara: 

• •#*#**#** 

Q. State your name and assignment. A. Private Fran¬ 
ces McCall, Women’s Bureau, Metropolitan Police De¬ 
partment. 

Q. Private McCall, directing your attention to August 11, 
1951, were you on duty? A. I was. 

Q. And what was your tour of duty that morning? A. Mid¬ 
night to 8 in the morning. 

Q. Did there come a time that morning when you re¬ 
ceived a telephone call to go to Gallinger Municipal Hos¬ 
pital? A. I did. 

Q. And did you go? A. Yes, sir. 

295 Q. What time did you get there, approximately? 
A. Approximately 2 o’clock. 

Q. Did there come a time when you saw the complainant, 
Cleatresia M. Teets, and her mother, Josie Wheeler? A. 
There did. 

Q. And was there an examination made of this child in 
your presence? A. Yes, sir. 

Q. And by whom ? A. Dr. Mangum of the staff. 

Q. And following that, what did you do with these two 
persons identified to you as Cleatresia and her mother? 
A. I brought them back to the Women’s Bureau with me 
and there took a statement relative to the occurrences of 
that evening. 

Q. I show you a statement which has been marked for 
identification as Government Exhibit No. 3. Can you iden¬ 
tify that for us? A. Yes. 

Q. What is that I am showing you? A. That is the state¬ 
ment I took from Cleatresia which she signed in my 
presence. 

Q. And what time was that taken? A. At 3:15 a.m. 

Mr. Me Namara: I tender it in evidence. 
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296 Mr. Ducker: I object. 

The Court: You have had a bench conference. It 
may be admitted. 

(Statement identified by the witness, previ¬ 
ously marked Government Exhibit No. 3 for 
identification, was received in evidence.) 

Mr. McNamara: I will read it to the jury. 

By the Court: 

Q. Let me ask you preliminarily to that, at the time you 
took the statement from Cleatresia, were any promises 
made to her if she made the statement? A. No. 

Q. Or were any threats made to her in any manner? 
A. No. 

Q. Anv threats made to her? A. No. 

Q. And as you took the statement down does it repre¬ 
sent the child’s words or yours? A. It is the child’s words. 
Q. And you typed it as the words were spoken? A. Yes. 
The Court: You may proceed. 
**#*#••••* 
302 By Mr. McNamara: 

Q. This statement reads: 

“Statement of Cleatresia Mary Teets, (known as 
Clea), white, 10 years old, born December 26, 1940 in 
Washington, D. C. to Josie nee Costello Teets and 
James Cletus Teets, now living with mother, Josie 
Wheeler, at 4000 E St. SE, Apt-103, phone TW-0372. 
Statement is made at the Woman’s Bureau at 3:15 
A.M., Saturday August 11, 1951 in presence of Police¬ 
woman Frances McCall. Clea Teets, at time of mak¬ 
ing the statement is apparently in full possession of 
her faculties and knows what she is doing and saying. 
“Statement is taken in connection with complaint 
made by Clea Teets that she was victim of carnal 
knowledge by her ‘step-father’, Rodney Francis 
Wheeler, white, 28, in her home 4000 E St. SE, Apt- 
103, about 11:30 P.M. Friday, August 10, 1951. She 
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also alleges that lie lias had carnal knowledge of her 
on at least six previous occasions. 

“Clea Teets was examined at Gallinger Hospital at 
2:20 A.M. Saturday, August 11, 1951 by Dr. J. Man- 
gum of the staff. See medical-legal form for findings. 

“Statement: Tonight (Friday, August 10, 1951) I 
stayed at home to look after my two little broth- 

303 ers while my mother and step-father went out. 
I was sitting in the living room watching tele¬ 
vision when Rodney came home. I glanced at the clock 
and I’m not sure if it said 5 till 11 or 5 till 12. I asked 
him where Mom was and he said she was down in the 
car. He said he had come in to wash and shave and 
clean up and then they were going out again. He went 
into the bathroom and staved about long enough to ‘go 
to the bathroom’. Then he came back into the living 
room where I was. He said “You’re going to get 
screwed whether you like it or not”. I started crying 
and told him please don’t. I tried to fight at him but 
he picked me up and carried me into Mom’s bedroom, 
hie told me to take off my clothes or he would do it 
for me. I took off my shorts and panties and he made 
me lay on the bed. He took off his pants and shorts— 
I could see this by the light that came in through the 
window. He had turned off the hall light and the bed¬ 
room light. He got on top of me and stuck his thing in 
me. It hurt ine. I didn’t feel wet this time, though, 
like it had before when he did this to me. After awhile 
the telephone rang. He said to just let it ring. Then 

he got up and put on his clothes and went into 

304 the bathroom to fix the zipper on his pants.” 

Mr. McNamara: May I suggest a glass of water be given 
to the juror? 

The Court: Is the statement much longer? 

Mr. McNamara: No, it is just about approximately four 
inches of typewriting. 

The Court: Proceed. 
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Mr. McNamara (Reading): 

‘‘Then he went out into tlie kitchen and started to eat. 
Then I picked up my clothes and went into the bath¬ 
room and put them on. Then Junior (Hugh Costello) 
came—he’s my mother’s brother—and wanted to know 
if anybody was home. I told him Rodney was here. 
Then he went into the dining room to talk to Rodney 
and I slipped on my shoes and went out of the house 
and to my grandmother’s—Josie Wright, 3942 C St. 
SE—and my mother was there. I started crying and 
then I called my mother into the bathroom and told 
her what had happened. 

“Rodney has done this to me six times before that 
I can remember. The first two times were when we 
lived at 7906 Foster St., District Hgts, Md. and two 
times were while I was on a farm in Maryland in camp, 
lie has done this to me about three times where we live 
now. I can’t remember the dates exactly but it 

305 was while my mother was in the hospital (Janu¬ 
ary 20, 1951) when my little brother was born. 

Every time he did this he would tell me not to tell any¬ 
one. He scared me so I was afraid to tell. Tonight he 
hurt me a lot and I decided to tell my mother anyway. 

“I have finished 5th grade in school. I have read 
this statement and it is true as best I can remember.” 
Signed “Clea Teets. 

“Witnessed: Frances McCall, MP WB.” 

*•***••*#* 

Cross-Examination 

Q. Did you type this, Officer? A. I did. 

***#*•••*# 

Q. What time did you take the statement? A. It started 
at 3:15 a.m. 

Q. Was there anybody else present at the time? 

306 A. The child’s mother was there. I can’t recall 
whether she stayed in the room all the time, or not. 

• ••••• 
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30S Q. How long was Clca with you? A. I don’t know, 
sir, just what time I got back to the Woman’s 
Bureau. 

Q. Well, approximately how long, two hours, three 
309 hours or four hours? A. I had probably talked 
with her 20 or 25 minutes prior to starting the state¬ 
ment. 

Q. Twenty to twenty-five minutes prior to that, and what 
time did she come in, did you say? A. I don’t know the 
exact time. 

Q. Didn’t you say 3:15 a little earlier? A. The state¬ 
ment was started at 3:15; the examination at the hospital 
was at 2:20. We made the trip from the hospital to the 
Woman’s Bureau, and I talked with her briefly and then 
started the statement. 

Q. And you say this statement was finished before day¬ 
light? A. It was finished before 4:30. 

Q. Before 3:40; how do you know it was finished before 
3:40? A. I took the statement from the mother beginning 
at 3:40. 

*#*#*♦**•# 

312 John S. Trodden 

was called as a witness on behalf of the United States and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 
By Mr. McNamara: 

Q. State your full name, sir, and assignment. A. John 
S. Trodden, Jr., assigned to the Detective Bureau, formerly 
assigned to the Sex Squad, now assigned to the Vice Squad. 
Q. Now, Detective Trodden, directing your attention to 
the 18th of August, 1951, did you have occasion to see 

313 the defendant? A. I did. 

Q. Where was that? A. That was in the—the first 
time I saw the defendant on that date was in the 14th Pre¬ 
cinct. 

Q. And what time of day or night was that? A. It was 
approximately six or a quarter after in the morning, a.m. 
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Q. And when you saw him did you have any conversation 
with him? A. Yes, sir. 

Q. Did you have any conversation with him respecting 
this particular charge of which he is now on trial? A. Yes, 
sir. 

Q. What was that, please? A. I asked Rodney 'Wheeler 
if the charges that had been placed against him by Clea, 
and substantiated by the statement of her mother and her 
grandmother, were true. 

Q. What did he say? A. He denied them. 

• *•#•••••* 

314 Q. I mean after the 10th and before the 18th did 
you see Mrs. Wheeler? A. After the 10th and be¬ 
fore the 18th? Yes. 

Q. And where and when was that? A. That was on Au¬ 
gust—I can refresh my memory, I have notes that were 
taken at the time. 

*#**•*•*## 

Q. From the 10th to the 18th did you have notice that 
Mr. 'Wheeler was being looked for? A. Yes, and if I may 
state, I do remember the date I did see Josie Wheeler for 
the first time, Josie Teets, as she was then called, for the 
first time. 

315 Q. Where was that? A. That was August 11. 
1951. 

Q. And what time approximately was that? A. That 
was approximately 9 or 9:30 in the morning. 

Q. And at that time did you have a conversation with 
her, without stating what the conversation was? A. I 
did. 

Q. And as a result of that conversation what did you 
do? A. As a result of the conversation Josie Teets, and 
Clea Teets and myself went to the District Attorney’s of¬ 
fice, and a warrant for the arrest of Rodney WTieeler charg¬ 
ing Rodney Wheeler in said warrant with carnal knowledge 
of one Clea Teets was sworn to by the complainant Clea 
Teets. 

• #•••*•*•• 





318 George H. Robinson 

returned to the stand and was examined and testified furth¬ 
er as follows: 

Direct Examination (Resumed) 

By Mr. McNamara: 

Q. Sergeant Robinson, when was the first time you be¬ 
came connected with the case of United States v. Rodney 
F. Wheeler ? A. I was directed to question the defendant 
on the morning of August 18th, and take him to court in 
this complaint that we had in the office. I questioned him 
about his activities on August 10,1951, and made him aware 
—the complainant was not present—and made him aware 
of the complaint and the warrant we had for his arrest 
for this charge of carnal knowledge. 

* ********* 

319 Q. At that time did you obtain from the defend¬ 
ant a written statement concerning his version of 

what transpired on the night in question, August 10th, 
and the morning of August 11th? A. Yes, sir. 

********** 

325 On Defendant's Motion for Judgment of Acquittal 

Mr. Ducker: As Your Honor knows, we have a motion 
to offer at this time, and that is a motion for judgment of 
acquittal. It is equivalent to the old motion for directed 
verdict. 

In this particular case the Government has failed posi¬ 
tively to show by any evidence that is credible, by 

326 any credible evidence, that there has been an act 
of carnal knowledge committed by the defendant. 

The only evidence that they have been able to show is that 
there had been a statement, at some time or other, made 
to some one. Apparently the statement was made several 
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hours later, to Mrs. Wriglit. And she stated it was not 
made to her directly, but it was made to the mother of the 
child, and she overheard it in the bathroom. 

*#«*#**#*• 

356 Josie C. Wheeler 

was called as a witness on behalf of the defendant and, hav¬ 
ing been heretofore sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Ducker: 

* #####*### 

357 Q. And you are the wife of the defendant Rodney 
Wheeler? A. Yes, sir. 

Q. And you are the mother of Cleatresia Teets? A. Yes. 
Q. Now, you also have two other children, two children 
by Rodney Wheeler? A. Yes. 

* 1 * # * * * # * * * 

Q. How old is Dicky? A. Dicky is three and a half. 
**#*#•■*#*** 

358 Q. IIow old did you say Michael was? A. Mich¬ 
ael is 14 months old. 

♦ ' * ♦ * # * * # * # 

359 Q. Calling your attention to the 10th of August, 
1951, will you tell the Court and jury what happened 

on that occasion? A. On August 10? 

Q. The evening of August 10. A. Well, Rod and I had 
been out that evening; we had gone to Virginia and came 
back— 

Q. Will you keep your voice up a little? A. We had 
gone to Virginia, and then came back and visited several 
places in Maryland, and in the course of the evening there 
had been an argument, a scrap, family scrap, and he had 
struck me once, and I got out of the truck because he was 
driving at quite a speed, and went into my mother’s. 

Q. Did you tell your mother what had happened? A. Yes, 
sir. 




360 Q. And did you call the police, or cause the police 
to be called? A. Yes, sir, I called them for an as¬ 
sault. 

Q. And did you call the local precinct or headquarters? 
A. I called No. 14, which was the local precinct. 

Q. Did they respond to your call? A. Yes, sir. 

Q. Now, at the time that you placed that call was your 
daughter Clea present? A. She was present the second 
time they were called. 

Q. No, when you placed the first call was Clea present? 
A. No, she wasn’t. 

Q. Had you seen Clea at any time, had you seen Clea 
immediately prior thereto? A. Prior to calling up? 

Q. Yes. A. No. 

Q. Was the call, do you know, made from Mrs. Cernak’s 
house? A. Mrs. Ann Cernak, I believe is her name, apart¬ 
ment. 

Q. Well, she has an apartment upstairs from your moth¬ 
er, doesn’t she? A. On the second floor. 

Q. Do you know Mrs. Cernak? A. Well, casually, 

361 I have seen her just on a few occasions previously, 
I believe. I at that time didn’t know her last name. 

Q. Now, you say the police, or did I understand you to 
say the police responded to your call? A. Not to the first 
one. 

Q. Then was there a second call placed? A. There was 
a second call made. 

Q. And was that made to No. 14, or to headquarters? 
A. To No. 14. 

Q. Now, was Clea present at the time the second call 
was made? A. No, she was not. 

Q. Now, did the police respond to the second call? A. Yes, 
sir. 

Q. And were they No. 14 men that came there? A. Yes, 
sir. 

Q. And did there come a time when Clea came up to 
your mother’s apartment? A. Yes, she came shortly be¬ 
fore them. 

Q. Shortly before the police arrived? A. Yes, sir. 
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Q. Then Clea was there when the police had already ar¬ 
rived? A. Yes. 

.‘>62 Q. Now, on both of those calls, what did yon re¬ 
port to the police, that is, what type of case? A. As¬ 
sault. 

Q. Was that referring to the fact that Rodney had 
slapped you in your domestic quarrel? A. That’s right. 
Q. Had he ever done anything like that before? A. No. 
Q. Now, will you tell briefly what happened when Clea 
came up there? A. Well, when she came in I was in the 
bathroom combing my hair. I had done considerable, quite 
a bit of crying, and I was combing my hair, and my re¬ 
collection of her was that she was also crying, and I was 
a little confused at that time due to the argument in the 
evening, and I just don’t remember quite what were her 
first words. 

Q. Now, was there some conversation concerning an al¬ 
leged rape of Clea by your husband Rodney? A. No, not— 
Q. (Interposing) I mean was there any conversation 
concerning that by anybody? A. Yes, there was conver¬ 
sation concerning that. 

Q. Well, who made any statements concerning that? 
A. As I stated, I was so confused I don’t know who made 
the statement at that particular time. 

363 Q. Well, do you recall whether or not Clea made 
any statement to you at that time? A. No, I don’t. 

Q. Now, do you recall whether or not your mother made 
any statement to you at that time? A. Well, there was so 
much crying going on, mother seemed to think it was an 
awful thing, and Clea was crying too, and I was crying, and 
we were all confused and much upset. 

Q. Now, did Clea come to you when you were in the bath¬ 
room and make any statement concerning the alleged car¬ 
nal knowledge? 

###*#****• 

The Witness: No, she did not. 

********** 

364 Q. Did your mother make any statement to you 
concerning the alleged carnal knowledge? A. As I 



have already said, there was quite a bit of crying, and 
mother seemed to think that there had been something said 
along that line. There was so much crying at that particu¬ 
lar time, I was confused and couldn’t say. 

Q. Now, you had left Clea in the apartment to baby-sit, 
did you not? A. That evening that I went to Virginia, yes. 

Q. Now, had you left Clea to baby-sit on previous oc¬ 
casions? A. Well, I had on previous occasions, but had 
sort of refrained from it. 

Q. Now, why did you refrain from leaving Clea to baby¬ 
sit? A. Well, because, when I came back I always found 
someone else in the apartment, much against my suggestion. 
Q. Who did you find in the apartment on these occasions? 
A. Well, children, boys older than Clea. She didn’t as¬ 
sociate with children of her own age because she isn’t— 
well, she is a large girl for her age, and she didn’t seem to 
find anything in common with the children of 11 or 12 
years of age. 

365 Q. How old were the boys she did associate with? 

A. Well, they were not any younger than 16 or 17, 
and on one particular occasion there was one 18. 

Q. Now, have you ever found any of these boys alone 
with Clea when you came home, when she was baby sitting 
for vou? A. Yes. 

Q. On how many occasions, if you recall? A. I don’t 
recall the exact number, but on numerous occasions. I 
forbad it. 

Q. Did you find any boy or boys there when you came 
after you had forbidden it? A. Yes, that is the reason I 
didn’t leave her with the children too much. That par¬ 
ticular evening I came in before I went out again, to check 
with her. 

Q. Did you find any boy there on that occasion? A. Well, 
I just ran into the apartment and didn’t go all the way 
through the apartment, but by the appearance of the place 
there had been children there, however. 

Q. Now, did you have occasion to have any very frank 
talks with your daughter concerning boys? A. Well, I 
had along the line I thought she was entirely too young to 
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be going out with boys, especially older ones, but it was 
to no avail. She did it on several occasions against my 
objection. 

******#••# 

3G7 Q. Around the date of August 10, 1951, did you 
have occasion of seeing Clea with boys which might 
be considered suspicious circumstances? A. I think it was 
the night before that I came home and found a boy in the 
apartment. I had gone to the store, and I came home and 
he was there. 

Q. And did you have any conversations with your daugh¬ 
ter about that? A. Yes, and I again asked her not to bring 
them into the apartment when I wasn’t there. 

Q. Did there come a time when your husband Rodney re¬ 
fused to allow any particular boy to enter the apartment? 
******•••• 

368 A. Yes. 

Q. What were the circumstances surrounding that? 
A. The boy had stole some money while we were out. I 
had left it in the coat pocket in the bedroom and he had 
stolen it. 

Q. Left it where? A. In this coat pocket hanging in the 
bedroom closet. 

Q. His suit coat pocket? A. It was my suit coat pocket 
hanging in the bedroom closet, and when I came back he 
was still there and the money was gone. 

Q. And did Clea make any statement about whether she 
resented Rodney forbidding the boy to come into the apart¬ 
ment? A. Yes, because she was very fond of the boy. 

369 Q. Now, were there other boys involved besides 
this one particular boy? A. Yes, sir. 

Q. Now, did there come a time when Rodney confronted 
Clea in your presence concerning the fact that he had seen 
Clea and another girl called Vera coming out of the woods 
near Ridge Road with two boys? 

****•••••• 

Q. Immediately prior to August 10 did there come such 
a time? A. Yes. 
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Q. And did Clea admit that she had been there? A. Yes, 
she did. 

Q. And did an argument ensue? A. Yes. 

Q. And what was Clea’s reaction to that? A. I wondered 
why she had been there at that time of the evening, and 
I questioned her about it, and she was due home hours be¬ 
fore for dinner and she didn’t come and, of course, she 
was resentful. 

*****#•##* 

373 Q. Mrs. "Wheeler, had your husband Rodney spok¬ 
en to Clea around that time, that is, August 10, con¬ 
cerning her relations with boys? A. Yes, sir, he had im¬ 
mediately. 

***#*#*•#* 

375 Q. And on that occasion would you tell briefly 
what happened? A. Well, she was reprimanded on 

that particular occasion for being in the woods with a boy; 
there are woods back of the house, and she had been down 
there with him at a very late hour in the evening, when she 
was supposed to be home hours before. 

Q. \\ as that the same occasion that was previously re¬ 
ferred to when she was seen by Rodney there? A. Well, 
I am not too sure because she was seen down there several 
times, but. I do know she was seen on that particular eve¬ 
ning, Thursday. 

Q. And did Rodney reprimand her on that evening? 
A. Yes. 

Q. Was there any physical punishment inflicted upon 
her? A. No. She was told she had to stay in a month. 

Q. A month? A. A month. 

Q. And did she evidence any resentment at that? A. You 
mean at being kept in a month? 

Q. Yes. A. Yes, she did. 

376 Q. I can’t hear you. A. Yes, she did. 

Q. Was it strong resentment? A. Yes, it was. 

Q. And that was August 9, wasn’t it? A. Yes, sir. 

Q. Now, as I understand it from your testimony, Mrs. 
Wheeler, you stated you came into the apartment on Au- 
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srust 10 sometime previous to the alleged incident that eve¬ 
ning. A. Yes, that’s right. 

Q. Do you recall approximately what time that was? 
A. No, 1 don't recall. 

Q. Well, was it after sunset? A. Yes, sir. 

Q. It was dark? A. It was dark, it had been dark for 
quite a while. 

Q. Do you recall approximately when it got dark on 
August 10? A. I would say around 8 o’clock, S:30. 

***#***•#• 

377 Q. Now, at the time you entered into that apart¬ 
ment did you see anything that indicated that any 

boy might have been there immediately prior thereto? 

The Court: The night of August 10? 

Bv Mr. Ducker: 

Q. The night of August 10. A. Yes, sir, the apartment, 
the living room in particular, was quite disarranged. I re¬ 
member I had completely cleaned it that day and it was dis¬ 
arranged, and the television was on very loudly. 

Q. Now, did you see any cigarette butts there? A. Yes, 
by the phone, and I asked her if she had been on the phone 
quite a bit, so when they are there in the apartment there 
is quite a bit, especially with teenagers there is quite a 
bit of phoning done. 

Q. At any time had "Rodney forbidden her to smoke? 
A. Well, I had certainly. 

Q. As far as the disarray was concerned, was that in 
accord with the rest of the furniture? A. Yes, sir, the 
apartment, the living room in particular, was quite mussed 
up. 

378 Q. Did you stay a long time or did you go right 
out? A. No, I didn’t stay long, I just ran in and 

went out again. 

*••#•••••• 

387 Q. Did you have occasion to ask Clea, to talk to 
Clea about this alleged carnal knowledge charge that 
had been placed against Rodney? A. Not that particular 
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night. I was so upset I didn’t—I just don’t remember co¬ 
herently what did happen that particular night. 

Q. Do you recall whether you made any statement at all 
to the police, yourself? A. No, other than the fact that it 
was very hard to believe, and I was upset at that particu¬ 
lar time. There had been quite a bit of crying on my part, 
especially. 

Q. When was the next occasion, or, rather, the first oc¬ 
casion following August 10 that you had occasion to talk to 
Clea about this? A. Well, I don’t know. It was next day 
or two afterwards. I confronted her with it. 

Q. Would you tell what happened in your con- 
388 versations? A. Well, she evaded it at first. She 
didn’t want to talk about it, and then when I pressed 
her further, she said it wasn’t true. 

Q. She admitted to you that the entire thing was not 
true? A. That’s right. 

Q. Did she give any reason at all as to why there could 
have been any statements like that made? A. Why, yes, at 
that particular time. There was a—I had stated that I was 
going to board the children out and go to work. I think 
she resented that quite strongly. 

Q. Did she state whether she blamed that on you or 
blamed it on Rodnev? A. She blamed it on Rodnev due 

V •> 

to the argument that we had had. 

Q. Did she mention that as the reason as to why she 
made these statements? A. Yes. 

Q. Did she state that she had any further resentment of 
Rodney? A. Well, she thought that she would have to be 
put away again because we weren’t getting along at that 
particular time. 

Q. On whom did she blame that? A. On Rodney, be¬ 
cause we were quarreling. 

#•#•••*•*• 

392 Q. Did there come a time when the defendant and 
your mother had quarrels ? A. Yes, they had quarrels. 

Q. Did they quarrel on or about the time of August 10? 
A. Yes. 
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Q. And what was the subject matter of these quarrels? 
A. Well, money was the subject. 

Q. How did they quarrel about money—whose money? 
A. Well, the loan of money. 

#***#*###* 

395 Q. Calling your attention to August IS, did you 
see Rodney on August IS? A. Yes. 

Q. Where did you see him? A. In the apartment. 

Q. At 4000 E Street? A. That’s right. 

Q. Were you there alone or with anyone else? A. I was 
there with the three children. 

Q. On that occasion did Rodney come into the apartment? 
A. Yes. 

Q. And did you leave the apartment with him? A. Yes. 
Q. Did Clea leave with him, also? A. Yes. 

396 Q. At that time did he make any threats to you 
or to Clea? A. No. 

Q. Did he ask you about whether or not there had been 
a carnal knowledge charge placed against him? A. Yes. 

Q. What did you answer? A. No. 

**#«#*#*•• 

Q. When he asked, had there been a carnal knowledge 
charge placed against him, what was your answer? A. Yes, 
I believe there had been, I told him. 

Q. Did you answer him that, on that occasion? A. Yes. 
Q. Did he ask whether or not you placed it? A. Yes. 

Q. And what did you answer him? A. Well, Clea spoke 
up and said it wasn’t true, what she had told the police 
wasn’t true. 

Q. Was there any explanation given at the time, to him, 
as to why that carnal knowledge charge was placed? A. 
Well, no, he was most interested in finding out why it was, 
why he was accused of it. 

**#*#**##* 

397 Q. Did he indicate whether or not he had recent¬ 
ly come into knowledge that there was a carnal 

knowledge charge placed against him? A. Yes, I believe 
he said he met my brother that evening. He had told him 
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of it, and that’s why he came to the apartment to confront 
us with it. 

Q. Was there anything at all menacing in his manner 
when he talked to you and talked to Clea in the apartment? 
A. No, he -was highly nervous and seemed to be upset, 
couldn’t understand as to why he was accused of such a 
thing when all he ever done was wanted to be a good hus¬ 
band and father and provider for us. 

Q. Did he have a knife with him at the time? A. At the 
time he came to the apartment? No. 

Q. Did he ask you and Clea to leave with him? A. Yes. 
Q. Did he state why he wanted you to go with him? A. 
Well, he wanted to go over to see mother, who was visiting 
Mrs. Canada at that particular time, and wanted 

398 to find out what she knew about the charges against 
him, and what Clea had said to her and why they 

were made. 

Q. Was any statement made to him on that evening prior 
to your leaving, as to whether or not Mrs. Wright had made 
the carnal knowledge charge against him on behalf of Clea? 
A. Yes, I think Clea had told him that her grandmother 
was the one that had made the accusation. 

Q. And then what happened wdien you left the apart¬ 
ment? A. Well, we went over to Mrs. Canada’s. 
***♦**##*• 

Q. When you arrived there, what happened? A. Well, 
he knocked on the door and they wouldn’t let him in. 

Q. And then what did he do? A. Well, he wanted to 
talk to mother, and he proceeds to break the glass out of 
the door. 

Q. And did he then go in? A. No, he didn’t go in; he 
didn’t leave the front porch. 

Q. Where was Clea during that time? A. She was stand¬ 
ing beside me. 

399 Q. Did you ask your mother to open the door at 
the time? A. Yes. 

Q. Do you recall at any time during the ride from E> 
Street to Mrs. Canada’s house seeing a knife? A. No. 
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Q. Was there any weapon at all that you saw? A. No, I 
didn’t see any. 

Q. During that period and up to that point in the eve- 
nine: had there been at anv time anv threats made or men- 
acing gestures made to you or to Clea? A. No. 

Q. On the porch of the house did your husband draw a 
knife at any time? A. No. 

Q. How did he break the door—the window? A. The 
window? It was a small window. lie broke it with his 
fist. 

Q. Did he unlock the door? A. He reached through and 
turned the handle, the lock. 

Q. Then what happened? A. Well, then, Janice Anne 
came out and talked to Clea and we got in the truck and 
rode to Marlboro—that is, Marlboro Hotel. Stopped. He 
went in. We were going to get coffee, to see if they 
400 were open. And they weren’t open. It was in the 
early morning. And then we came back and he let 
the children out, let the girls out, just a little way in front 
of Mrs. Canada’s house. And then we rode back up to 
Coral Hills to a restaurant there, all-night restaurant that 
is open there, and that is where the police arrested him. 

Q. I didn’t hear the last. A. That is where the police 
arrested him. 

Q. At an all-night restaurant? A. Yes. 

Q. You were with him at the time? A. Yes. 

Q. Was that the Maryland police or District police, do 
you recall? A. Maryland police. 

Q. At any time during that ride did you see a knife? 
A. No. 

Q. Displayed? A. No. 

Q. Did the defendant put anything between yourself and 
himself on the seat in the truck? A. No. 

Q. Could he have put a knife between the two of you 
without your seeing it? A. Why, no. 

405 Q. Mrs. Wheeler, calling your attention again to 
the night of August 10 or the morning of August 11, 



at the time that Clea came in to your mother’s house, when 
Clca came into your mother’s house, where were you? 
A. I was in the bathroom, combine: my hair. 

Mr. McNamara: Back where? 

The "VY itncss: In the bathroom, combing my hair. 

By Mr. Ducker: 

Q. At that point where was your mother? A. Well, she 
was in the hall, as far as I can remember, between the bath¬ 
room and the living room. 

* *##*##•*• 

406 Q. No, when she contacted you, did she go into 
the bathroom where you were? A. Yes, in the door¬ 
way. 

Q. Do you recall any statements that she made to you 
there? A. No, there was, as I stated before, there was a 
considerable amount of crying done. 

Q. Did she make any statements at all to vou there? 
A. No. 

Q. Well, were there any statements at all made there? 
A. Well, I remember mother crying quite a bit and say¬ 
ing what an awful thing it was, and she knew Rodney 
wasn’t any good, and he just had done it. Clea was very 
incoherent and I couldn’t make any details out what was 
being said. 

Q. What did your mother say at that time? A. That — 
well, she was doing quite a bit of crying, and she was high¬ 
ly upset, and Clea was crying. And more crying that was 
done the more upset Clea became, and my mother was say¬ 
ing that she knew Rodney wasn’t any good and she knew 
something would happen. The statement was very inco¬ 
herent as to what Clea had said. 

407 Q. Could you state positively that Clea made no 
coherent statement to you at that time? A. Yes, she 

did not make a coherent statement to me. 

Q. Did your mother make any statements about her re¬ 
gard for Rodney at that time? A. Well, she was highly 
hysterical, and so was Clea, and I remember her saying 
that she knew he wasn’t any good. 
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Q. Did she ever state whether she had previously dis¬ 
liked him? A. Said that she had known he wasn’t any 
good. 

Q. Did she ever state that she had previously disliked 
him? A. At that particular time she said that she had 
known that he was no good. That would mean previously. 

Q. How loudly was your mother talking? A. In a very 
high-pitched voice. 

Q. Was it loud? A. Yes. 

Q. Could any other voices be heard above hers? A. Why, 
no, I had trouble understanding what Clea was saying. 

Q. Did you hear your mother make any statement that 
Rodney had done this? A. I heard her make a statement 
that he has done this awful thing. 

40S Q. Your mother? A. Yes. 

Q. But you did not hear Clea make any such 
statement? A. No. 

Q. You called the police officers, as I understood from 
your testimony, before the recess—you called the police 
officers first to report the assault; that is, that Rodney 
slapped you, is that correct? A. Yes. 

Q. When was the matter of carnal knowledge brought 
to the attention of the police? A. Well, Clea came just a 
little bit before the police came, and while they were there 
she was making some sort of a statement to the police, but 
the police were called for the assault. That was No. 14. 

Q. I can’t hear you. A. The police were called for the 
assault. 

Q. And who called the sex squad on that, if you know? 
A. Well, the officers from No. 14, the local precinct. 

Q. Did you go to the hospital with Clea? A. Yes. 

Q. What was Clea’s condition at the hospital? A. I 

remember her crying. She was still hysterical. 

#*#***#•*# 

409 Q. Did you go with her to the Women’s Bureau? 
A. Yes. 

Q. Were there questions asked her at that time? A. Yes, 
she was still hysterical. I don’t remember what the ques¬ 
tion was, and I, myself, was hysterical, also. 
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Q. Were questions propounded to her in rapid succes¬ 
sion at the police station—that is, at the Women’s Bureau? 
A. No. 

Q. If you recall? A. No. I was hysterical myself, and 
I don’t—and the child cried quite a bit, and I don’t remem¬ 
ber her answering too many questions. 

Q. That wasn’t my question, Airs. Wheeler. I asked if 
she was asked a number of questions in rapid succession. 
A. The child was very hysterical; whether she had been 
questioned I don’t know. 

****#**#•* 

410 Q. Mrs. Wheeler, in regard to the boys that Clea 
had been associating with, did you know the names 
of those boys? A. Well, only the first name of two of them. 

Q. And what were the first names of two of them? A. 
Well, one was Jimmy and the other was Freddy. 

Q. Jimmy and— A. Freddy. I only knew them by 
their first name. 

Q. How is it you did not know their last names? A. Well, 
my assumption that they weren’t of good character, and 
I hadn’t permitted Clea— 

Q. Will you speak up a little louder? A. They weren’t 
of good character, and I hadn’t permitted Clea to associate 
with them too fully, and she hadn’t—I hadn’t permitted 
her to bring them in the apartment. So I didn’t get well 
acquainted with them as to know their last names. 

Q. Did you make any attempt to get Clea to associate 
with children of her own age? A. Yes, very much so. 

Q. Did you have any degree of success in that? A. No, 
she didn’t seem to have interest in eliilden of her own age. 

412 Q. Did there come a time when you learned of the 
result of the laboratory test in which spermatazoa 
were supposed to have been found in Clea? A. Yes. 

Q. When was that? A. It was about a month ago. 

Q. And who informed you of that? A. Well, Rodney did. 
Q. Is that the first time that you learned of the possi¬ 
bility of Clea having had relations with anyone? A. Yes. 




108 


Mr. McNamara: Is the answer yes? 

The Court: Yes. 

By Mr. Ducker: 

Q. On that occasion did you question Clea concerning 
whether or not it had been Rodney? A. Yes. 

Q. And what did she state then? A. No, it had not. 

Q. Did she state who it had been? A. No, she didn’t. 
It isn’t easy to talk to your daughter about such things, so 
I didn’t question her any further as to definitely wdio it 
had been. 

432 Q. Had you had occasion to call the District At¬ 
torney’s office subsequent to August 10 and advise 
him of the statement that Clea had made to you? A. Yes. 

Q. The statement that she had not been raped by 
Rodney? A. Yes. 

Q. And do you recall when that was? A. No, but it 
was a few days after she had made the original statement. 

Q. And what date was that? Was that in August? A. 
August, yes. 

Q. Of *1951? A. Yes. 

Q. Do you recall which District Attorney it was? A. I 
think it was Finley. 

Q. Mr. Finley? A. Yes. 

#***•##*** 

444 Cross Examination 

By Mr. McNamara: 

445 By Mr. McNamara: 

Q. Now, Mrs. Wheeler, you say now that on the night 
that Clea came down into the house—by the way, what 
time was that? A. When Clea came to the house? 

Q. Yes. A. I would say it was before twelve. 

**#*♦••«•• 

Mr. McNamara: May this be marked Government Ex¬ 
hibit No. 6 for identification purposes. 
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(A document was marked Government Exhibit No. 6 for 
identification) 

• *****#•#* 

Q. What time was it that he left you off at your mother’s? 
A. It was after eleven. 

Q. Say around eleven-thirty, perhaps? A. Yes. 

447 Q. Let me show you this paper which has been 
identified as Government Exhibit No. 6 for identifi¬ 
cation purposes. Does your signature appear on that? 
A. Yes. 

Q. Do you recognize this document? A. No. 

448 Mr. McNamara: The pending question: I asked 
the lady to look at that and tell me if she had ever 

seen that before. 

The Witness: There are some things in here that aren’t 
clear to me; I don’t remember. 

By Mr. McNamara: 

Q. There are some other things in there that are so? A. 
Well, as to the address, I remember that, and taken to the 
Women’s Bureau. 

Q. Let me build you up to that particular point, ma’am, 
it might help you remember it. Clea came down, you say, 
some time that night. We will agree on that, is that all 
right? A. Yes. 

Q. And you say she was quite upset? A. I said she was, 
and I was, and also my mother. 

Q. What started it? A. Well, the scrap I had had with 
Rodney. 

Q. Clea was not in that scrap, was she? A. No, but 
I was. 

Q. And Clea wasn’t there when the scrap took place, 
was she? A. No. 

Q. Therefore, Clea didn’t know anything about that 
scrap, did she? A. Not unless she had been told. 
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440 Q. Von say that she came in to the house and 
you were in the bathroom combing your hair? A. 
That’s right. 

Q. And she walked in, and was there any preliminary 
conversation between you and her before she acted upset? 
A. Xo. 

Q. She just burst out crying? A. Yes. 

Q. Did you ask her why she burst out crying? A. Well, 
I couldn’t get her, a coherent answer out of her. 

Q. But she told you something, is that right? A. I 
couldn’t hear what she was telling me, for all the crying 
that was being done, and my mother talking, and myself 
crving. 

Q. Subsequently, you went to police headquarters, didn’t 
you ? A. Yes. 

Q. What did vou go there for? A. Because I understood 
Clea’s statement had been made that Bodney had, well, 
there had been a question as to whether— 

Q. Just tell me what you know. A. The accusation had 
been made that Bodney had raped her. 

450 Q. And when did that accusation take place? A. 
That night in mother’s apartment. 

Q. While you were there? A. Yes. 

Q. Why didn’t you say that this afternoon when Mr. 
Ducker asked you what she said ? A. I said that Clea had 
never made that statement to me. and she hasn’t. 

Q. Didn’t you hear her make it that night in your 
mother’s apartment? A. Xo. 

Q. Did you tell the police that she made such a state¬ 
ment? A. Xo. 

Q. Did you tell the police that about twelve o’clock or 
a little after Clea came to your mother’s house, that it 
surprised you, and you asked her why she was there; at 
first she didn’t sav much, but then she burst out crving. 

********** 

451 Q. You do recognize your signature on this piece 
of paper which was marked Government 6 for identi¬ 
fication, though? A. Yes. 
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Q. Did you read it before you signed it? A. No, I don’t 
remember reading it. 

Q. Do you think you did or not? A. I think I 
didn’t. 

452 Q. You think you did not? A. Yes. 

Q. Did you tell the police that at first she didn’t 
say much, but then she burst out crying? A. I don’t re¬ 
member making any statement like that to them. 

*•**•*•••• 

Q. Did you tell Miss McCall when you questioned your 
daughter further she told vou that Rodnev had done the 
same thing to her that he had done before? A. No, I 
don’t remember telling anyone. 

Q. Could you have told anyone that? A. No. 

• ••*•••••• 

453 Q. Did you tell Miss McCall that you can’t remem¬ 
ber just what she said, or what terms she used, “but 

T understood that she had had sexual relations with her”? 
A. No, I don’t remember saying that. 

Q. Could you have said that? A. No. 

Q. You could not have said that? A. No, because as I 
remember, Clea never made that statement directly to me. 
#####**##* 

454 Q. By the way, who called the police the second 
time? A. On August 10? 

Q. Yes. A. I believe it was Miss—that I know later 
found out was Miss Anne Cernak. 

Q. What did you tell her to call the police for? A. For 
the assault. 

Q. Assault on whom? A. Me. 

Q. That was the first phone call that you asked her to 
make, is that correct? A. T made the first one myself, and 
when they didn’t respond I asked her to make the second 
one. 

Q. Did you ever ask Miss Anne Cernak to make a 

455 phone call for the reported rape of your daughter 

by the defendant? A. No. 

* 
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Q. You did not, ma’am? A. Xo. 

Q. Arc you sure of that? A. I’m positive. 

Q. Did you tell Miss McCall at police headquarters that 
morning we are talking about that vou had a neighbor 
woman upstairs call the police? A. I may have told her 
that, which would have been true. I had her call for the 
assault. 

Q. Did you tell the woman at the police department 
that vou can't imagine whv Rodnev did a thing like this? 
A. Xo, I don't remember telling her that. I may have. 

Q. Could you have told her that? A. Xo, I don’t re¬ 
member saying anything of that sort. 

Q. Do you remember telling the lady, Miss McCall, that 
you think that Rodney must be crazy? A. Xo. 

Q. Do you remember telling Miss McCall that Rodney is 
extremely nervous and has had operations on his head? 
A. Xo. I may have said he was extremely nervous, but 
I don't remember any statement as to whether I did or 
didn’t. 

***«•«•*•# 

456 Q. Do you recall testifying before the Grand Jury 

on October IS, 1951? A. Do I recall—yes. 

*#**#*#*#* 

457 Q. And when you saw Mr. "Wheeler on August 
18, that was a Saturday morning, wasn’t it? That 

was night time? 

*«*•••♦#•* 

A. Yes. 

Q. That was the first time you had seen him since the 
morning of August 11, or night of August 10 when he 

C? C 1 7 O C? 

dropped you off in front of your mother’s after the fight? 
A. Yes. 

Q. You hadn’t seen him all week long, had you? A. Xo. 
Q. You had gone to police headquarters Saturday morn¬ 
ing, August 11, though, to obtain a warrant, is that 
45S correct, with Clea? A. I went with Clea, yes. 

Q. And you met Detective Trodden at the police 
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department sex squad and went with him to Municipal 
Court in this building to get a warrant, is that correct? 
A. He took Clea in with him, yes, to get a warrant. 

###*#**•** 

492 Q. Do you recall talking with Mrs. Canada, Mrs. 
Wheeler, on the morning of August 11—Mrs. Hallie 

Canada? A. No. 

Q. You don’t remember talking with her? A. 

493 No. 

Q. I will ask just this one or two more questions, 
ma’am, and I will have no more to ask you— 

Do you recall talking to Mrs. Canada on the morning of 
August 11 and asking her to drive you and Clea to the 
police department, because "Rodney had raped Clea? A. 
No. 

Q. Do you deny you made such a phone call? A. Yes, 
I deny it. 

****•*##•# 

49S Monday, March 31, 1952 


500 Roger W. Wheeler, Jr. 

was called as a witness by counsel for the defendant, and 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Ducker: 

• ***###**# 

Q. Are you related to the defendant, Rodney F. Wheeler? 
A. Yes; he is my brother. 

Q. Are you acquainted with his family? A. Yes, I am. 

• #####*•** 
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506 Q. Now, calling your attention to the vicinity of 
the 1st of August, 1951, did there come a time when 

vour brother approached you for the purpose of borrowing 
money? A. Yes, he did. 

Q. And would you tell the Court what that occa- 

507 sion was? A. He asked me to borrow some money 
to buy a truck. He is in the contracting business, 

and he asked for $300 on that occasion, which I let him 
have. 

Q. Did there come another occasion when he asked to 
borrow money, at that time? A. About three weeks later 
lie wanted an additional $500. 

Q. Approximately what date was that? Approximately 
what date, if you recall? Was it prior to August 10th? 
A. It was the latter part of July, because I have the can¬ 
celled check here in my pocket for the first money I loaned 
liim—and that was June 18, 1951. 

Q. June 19, 1951? A. No—June 18th. 

Q. And then it was some weeks later he approached you 
again ? A. That is right. 

Q. And will you tell us what he stated to you and what 
you stated to him at that time? A. Well, on the second 
occasion when he asked to borrow an additional $500, after 
having borrowed the $300, naturally I questioned it, be¬ 
cause that is a considerable amount of money to put out 
at that time—at any time. So when I asked him what 

508 he wanted it for, he said family difficulties. He 
wanted it for his mother-in-law, something about 

some bad checks she had to cover with it. 

Q. And did you let him have that money? A. I cer¬ 
tainly did not. 

Q. And do you know whether or not he did let his mother- 
in-law have $500 on that occasion? A. I couldn’t say. I 
wouldn’t know where he would get it from. 

Q. But you did refuse to let him have it for that pur¬ 
pose? A. I absolutely did. 


509 Rodney F. Wheeler, 

the defendant, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Ducker: 

####*##**# 

512 Q. Calling your attention to August 10, 1951, 
would you tell the Court and jury what happened 

on that evening? A. Well, after coming home from work, 
I met my wife at approximately six or a little after. And 
we had an appointment with a doctor in Virginia—in Falls 
Church, Virginia. So my wife and myself and brother- 
in-law went over to see the doctor. After seeing him, we 
went to a drug store adjacent to the doctor’s office and 
filled a prescription. 

From there we returned to Washington, and I imagine 
it was around 7:30 or so when we came back to the apart¬ 
ment. The wife said she would like to go in and see how 
the children were. Of course, I had another appointment 
that evening, and she stopped in and probably wasn’t 
there too long. I don’t recall the exact length of time. 

She came back out and said that the children were all 
right. So I continued to this other place that X had an 
appointment. But in the meantime my truck developed 
some difficulty. I had a volt regulator that was faulty, 
and I took it to the Hilltop Garage to have that repaired, 
and also to have the man give me an estimate on some 
damage I had to the truck. 

Q. I can’t hear you very well. Will you speak 

513 up? A. Some damage that was on the truck, some 
body and fender work that needed to be done to the 

truck. 

I don’t know how long we were there, exactly—prob¬ 
ably forty-five minutes or half an hour, somewhere be¬ 
tween that. 

And from there we proceeded to the restaurant called 
the Home Stretch. It is in Maryland on the Marlboro Pike. 
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I had an appointment for nine o’clock, with a man there; 
but I didn’t meet him. I didn’t see him. I asked if he had 
been in. 

Q. Was it after nine, when you got there? A. Well, I 
believe it was right in the neighborhood of nine, according 
to my recollection. It was right in that neighborhood. 1 
waited there for him a few minutes and drank a couple 
of beers while waiting for him. 

Q. Did your wife go into the restaurant? A. No, she 
didn’t. 

Q. Where did she wait? A. She waited in the truck. 

Q. Did Junior go in with you? A. Yes, he did. 

Q. Then where did you go? A. To another restaurant 
on Marlboro Pike, also. I merely ran into that restaurant, 
practically, and ran out again, because that was just a 
chance I would see him there. 

514 Q. Were you still looking for the same person? 
A. Yes, I was. 

Q. Proceed. A. Well, from there the wife became a little 
annoyed at my taking her around at these different places 
to transact business, when actually she wanted to go home 
to begin with, and I was just taking her with me and she 
couldn't see any point in that. Of course, she didn’t want to 
leave Clea there with the children too long. So we 
returned— 

Q. Was there any discussion in the nature of an argu¬ 
ment at any time between you and your wife? A. Well, 
we were having a rather heated discussion, yes. 

Q. Did that discussion continue, or not? A. Well, yes, 
it did. 

Q. You have left the Home Stretch Restaurant and gone 
to another restaurant on Marlboro Pike? Is that correct? 
A. That is correct. 

Q. From the restaurant on Marlboro Pike, where did 
you go? A. Well, Junior said something about he wanted 
to go home. So I said, “All right.” I drove him down 
by his apartment. 

Well, when he got out of the truck, my wife said 
something else to me, and one word led to the other. 
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So she got out, and I got out, and said something about not 
being silly and running home to mother, or words to that 
effect; and I slapped her. 

Q. Now, you say you slapped her? A. That is correct. 

Q. Was that on the street or in the truck? A. On the 
street. 

Q. And where did you say that was? A. In front of my 
mother-in-law’s. 

Q. Had you ever slapped her before? A. No, sir, I hadn’t. 

Q. Did you strike her hard enough to knock her down? 
A. Well, no. It was hardly that type of a blow\ 

Q. What type of a blow was it? A. Not to knock her 
down. There wasn’t enough force in it to do her any 
physical damage. It was more or less an insult to one’s 
pride, if in no other respect. 

Q. When you slapped her, then, what happened? A. I 
believe she screamed and ran into her mother’s. 

Q. What did you do? A. I got back in the truck and was 
trying to decide whether to go in after her or talk with 
her any further, or whether I would just cause more 
516 damage. After a few T moments’ hesitation, I re¬ 
turned to my apartment. 

Q. How far was your mother-in-law’s? A. Three or 
three and a half blocks. 

Q. And did you drive directly there? A. Well, I did, 
with the exception that I had to drive around the block 
in order to locate a parking place, which, if you know that 
neighborhood, the apartment is situated on top of a hill, 
there on E Street, and I had to park on the lower block 
from the apartment building itself. 

Q. In other words, you had to walk up a steep grade 
from where your truck was parked, to your apartment? 
A. That is correct. 

Q. Approximately how far was that? A. Oh, it is a city 
block, almost, or a little less. 

Q. Did you lock your truck when you left? A. Yes, I did; 
I always do, because of my equipment I stow in there. 

Q. And then you proceeded up to your apartment; is 
that correct? A. That is correct. 
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Q. Did you stop anywhere before going into the apart¬ 
ment? A. Naturally I was expecting some money in the 
mail, a check. I stopped—we have the mail boxes 
517 in the hall—and I took some correspondence from 
that box; and one of the letters contained a check 
1 was expecting. 

Q. Now, after you inspected the mail, what did you do? 
A. 1 went into the apartment. 

Q. And what did you find in the apartment? A. Well, 
as I entered the apartment, Clea was watching the tele¬ 
vision set, and I just casually greeted her and I went in 
the bathroom, for nature to take its course, washed my 
hands, and so forth, and went in the kitchen to prepare 
a meal. 

Q. You say you walked into the apartment, and this is 
where the television was sitting, was it? A. Yes, that is 
correct. 

Q. Where was Clea sitting? A. Clea was sitting approx¬ 
imately where that other drawing would be, a little to the 
right of that. 

Q. Right about here? A. A little over to the right, yes. 

Q. Right here? A. That is about right, yes. 

Q. Right about here. You state you went into the bath¬ 
room and performed a toilet and washed your hands and 
went in the kitchen? What did you do when you went in 
the kitchen? A. Well, I was preparing something 
51S to eat. Actually I fried a couple of eggs, bacon, 
toast and coffee. 

Q. Did you open a can of beer or anything like that? A. 
Yes, I did. 

Q. And was that before or after you prepared the eggs? 
A. Well, as near as I can recall, I believe that was during 
the time I was preparing the meal. It could have been 
one way or the other. 

Q. Did you eat that meal? A. No, I didn’t. 

Q. What happened to prevent you from eating that meal? 
A. Well, my brother-in-law came in—Junior—and said that 
there was quite a commotion at his house. 
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Q. Just a moment. How long after you got into the 
apartment, to the best of your recollection, did your 
brother-in-law, Hugh, come in? A. Well— 

Q. Or, Junior, as you know him, I believe. A. Some¬ 
where in the neighborhood of five or a little better minutes. 
Q. All right. And then what did Hugh say to you, and 
what did you say to him? A. The first thing he said 

519 to me was that there was quite a disturbance at his 
mother’s place; that the police had been called for 

an assault charge on Josie. And I really didn’t take that 
too seriously. I wasn’t sure—I mean, I thought he could 
be kidding me. So I said, “Well”— 

Q. Did he state whether or not your wife was upset at 
the time? A. He said she was rather upset, yes, sir. 

Q. Did he state whether or not she was crying? A. He 
said she was crying—as a matter of fact, that they all 
seemed to be crying on one another’s shoulder, or some¬ 
thing like that; that his mother was incensed. 

Q. Is this what Junior stated to you, that his mother was 
crying and Josie was crying? A. That is correct. 

Q. All right. Then what happened? A. Well, Clea asked 
me, she said, “Can I go down to see Mommy?” And I said, 
Certainly.” And she left. 

Junior and I stayed there and discussed it a little more. 
I asked him actually how he thought Josie felt about it, 
and he said he didn’t think she was that mad. He did not 
have an opportunity to talk to her too much, because of 
all this confusion. 

So we discussed this for a few minutes longer, and then 
I said, “Well, I guess I had better go by the apartment 
myself. ’ * 

520 Junior and I got in the truck, when we left the 
apartment. I drove by the place. And I told Junior, 

“Well, go in and tell Josie to come on. I will take them 
back up to the apartment.” 

So he did. He went down to the front door, which his 
mother was coming out of at that time, as near as I can 
recall it, and said a few words to her. And she said some- 
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thing about she wasn’t coming back up. And I got out of 
tlio truck myself and went down and bad a few words with 
Mrs. Wright. 

She said they had called the police for assaulting Josie, 
and I said, “That is rather a silly thing to do.” 

And she said, “Well, nevertheless we have.” 

And 1 said, “You had better send someone up to take 
care of the children, because as it stands 1 have not too 
much money on me, other than these checks, and I should 
cash them before seeing any police.” 

With that, I went back up the hill and got in the truck, 
and Junior got in also, and we left. 

Q. Now, did Junior make any statement about any carnal 
knowledge charge at that time? A. No, he did not. 

Q. Where did you proceed from there? A. Well, I went 
back to the Home Stretch, in the hopes I would meet the 
fellow I had the appointment with, and also in the 
521 hopes I would be able to cash the check I had that 
I had just received in the mail. 

Q. And did you cash the check? A. No, I did not. 

Q. Then where did you go from there? A. Well, I was 
going somewhere else, to try to cash that check; so I went 
down the Marlboro Pike, out Bennings Road to Minnesota 
Avenue; and at that point I let Junior off. 

Q. Where did he get off? A. At Bennings Road and 
Minnesota Avenue. 

Q. Now, did you go back to the apartment that night? 
A. No, I did not. 

Q. And why did you not go back that night, Mr. Wheeler? 
A. Well, being made aware of a warrant being sworn out, 
the police being called, for striking my wife, and not hav¬ 
ing sufficient funds to post collateral, which I imagined 
would be necessary, X decided I would wait until I cashed 
these checks I had, to have sufficient funds. In the mean¬ 
time I tried to contact an attorney to advise me on it, and 
was unable to do so, on account of the hour. 

Q. Now, when did you see, or did you see Junior again 
after that? A. Well, I did, yes. 




121 


522 Q. WTien was that? Do you recall? A. Approxi¬ 
mately three days later. 

Q. That would be on August 13th? A. Yes, it would. 

Q. Where did you see him? A. In front of the Greyhound 
bus terminal. 

Q. Did you have any particular reason for being in that 
neighborhood? A. Well, I have dealt with some of the 
material supply houses and places there, and I was nego¬ 
tiating some business with one of them at that time, yes. 

Q. And were you down there for that purpose? A. Yes, 
I was. 

Q. And what did Junior state to you at that time? A. 
Well, he told me that there was an assault warrant out for 
me, for Josie, and also for Clea. 

Q. Did he mention anything about carnal knowledge? 
A. No. 

Q. He said it was an assault on Clea? A. That is correct. 

Q. At that time were you aware of the fact that that was 
a sexual assault or had anything to do with that type of 
assault ? A. No, sir, I was not. 

Q. And did Junior mention the words “carnal 

523 knowledge”? A. No, he did not. 

Q. What did you state to Junior at that time, if 
you recall? A. Pardon? 

Q. What did you state to Junior at that time, if you 
recall? A. Well, I don’t recall word for word, but I said 
something about I wasn’t readv to go back and listen to 
all the commotion that I would have to face; that I would 
eventually see them; that I was going to allow Josie a little 
longer time to cool off. 

Q. When did you see Junior again? A. The evening of 
the 18th. 

Q. Where was that? A. In the -same vicinity? 

Q. Incidentally, were these meetings by prearrangement 
or were thev bv accident ? A. Strictlv bv accident. 

Q. Did Junior make any statement to you on the 18th? 
A. He did. 

Q. What did he tell you on the 18th? A. He told me 
that the warrants were out, for assault, and he also clari- 
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lied that tlie assault on Clea was not a simple assault like 
it was on my wife, Josie; that it was a sex case or a 

524 carnal knowledge case, as he termed it at that time. 

And I asked him if he was serious or whether he 
was just trying to get me to come on back to the apartment 
and deal with this assault on my wife. And he said he 
was dead serious; he was in earnest; that there was defi¬ 
nitely a charge made by his mother for that purpose, for 
that charge. 

(,). He stated that the charges were brought by his 
mother, your mother-in-law, Mrs. Wright? A. That is 
correct. 

Q. Do you recall what time of day or evening that was ? 
A. Well, somewhere around six or seven. 

Q. Do you know whether it was dark or not ? A. Xo, it 
wasn’t dark. 

Q. And what did you do then? A. Well, I told Junior at 
that time, I said “Well, there appears to be only one thing 
to do, and that is to see Mrs. Wright, your mother, and 
straighten this out with her and my wife and see what 
this is all actually about.” 

#**«#•*#•* 

525 I sat around and made two or three more calls, 
without any success. I called another attorney, 

without any success. And the hour becoming late at that 

v C? 

time, 1 decided, well, I will go up and see about this right 
now, myself, and then I can contact him tomorrow. 

I went by my apartment, and went in, confronted my 
wife with this, and she said. “Well, I understand my 
mother has made these charges. She is out to Mrs. 
Canada's, at District Heights, Maryland.” 

And I said, “Would you accompany me?” 

And she said, “Certainly.’ And Clea and herself got 
dressed and we left the apartment to ride out to Mrs. 
Canada’s house. 

Q. When you came to yonr apartment, where your wife 
and children were, did you have a knife with you? 

526 A. Xo, sir; I never carry a knife. 
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Q. Were all three of the children there—that is, Dickie, 
Michael and Clea ? A. Yes, they were. 

Q. And did you take all three of them with you? A. No. 
My wife got a neighbor to listen out for the children while 
we were gone. 1 didn’t anticipate being gone too long— 
an hour or so. So one of the neighbors was good enough 
to say she would listen out for the children while we were 
gone. 

(*). How long were you in the apartment there with them? 
A. Oh, half an hour or better. 

Q. And did you discuss this matter with Clea at that 
time? A. No, I didn’t. 

Q. You discussed it with your wife? A. Yes, I did. 

Q. Do you know approximately the hour when you got 
there? A. To my apartment? 

Q. Yes. A. Sometime before midnight. 

Q. And did you make any statement to your wife or 
to Clea concerning whether or not they had to go 
527 with you? A. No, I didn't. I made a normal request. 

I asked them if they wanted to go with me, and told 
them why—told my wife why. 

Q. And did they express a willingnes to go? A. Yes, 
they did. 

Q. And then what did you do? A. Well, I went out to 
Mrs. Canada’s house in District Heights. There was no 
lights on in the house. So T knocked on the front door, 
accompanied by my wife and Clea, and didn’t receive an 
answer to the first knock. And I knocked again, and Mrs. 
Wright said. “Who is there?” And I informed her it 
was me. 

She said, “What do you want?” 

I said, “Well, I want to discuss this charge that I under¬ 
stand you placed with the District against me.” 

And she said, “I placed no charge against you,” she 
said: “I know nothing about that.” 

And I said. “Apparently you must, because the police 
department certainly are looking for me for this charge.” 

She said, “Well, go away. T have nothing to do with it. 
T didn’t make the charge.” 
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So I said, “Well, I would like to talk it over with you.” 
She said, “No, you cannot, tonight.” 

Q. And did you ask her to open the door ? A. Yes, 
52S I did. 

Q. And did she open the door? A. She did not. 

Q. What did she state? A. She said to go away; she 
would discuss it with me tomorrow morning. 

Mrs. Canada at that time said that she didn’t want any 
family argument taking place in her home, and so on. And 
1 told her I thought this was essential and very important 
and just beyond a family argument, quite a bit beyond a 
familv argument. 

And I again asked for admittance, and she said, “No, I 
am sorry, you can’t come in, and I won’t open the door.” 
And I said, “If you do not, I will open it for you.” 

********** 

529 Q. Then what did you do ? A. Well, I punched the 
front window out of the door. 

Q. How big is that front window? A. Eight by twelve. 

Q. Eight inches by twelve inches? A. Yes, sir. 

Q. At the front door. Did you break any other windows? 
A. Xo, I did not. 

Q. Did you cut any telephone wire? A. Xo, I did not. 

Q. Did you in any way cut or destroy or have anything 
to do with any telephone wire? A. Xo, sir, I did not. 

Q. Was there any conversation concerning telephones? 
A. Xot to my knowledge. 

Q. Did Mrs. Wright state anything to you about, or Mrs. 
Canada, anything about telephones? A. No, sir. 

Q. Did you make any statement to them about 

530 telephones? A. No, sir. 

Q. Did you go in the house? A. No, sir, I didn’t. 
Q. Did Mrs. Wright or Mrs. Canada come out? A. Well, 
they came out, yes, after Janice opened the front door. 

Q. You say Janice opened the front door? A. Yes, she 
did. 

Q. Go ahead with your narrative, Mr. Wheeler. You 
punched the window out of the front door, an eight by 
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twelve glass window? A. That is correct; and Mrs. Canada 
told me at that time, she became very excited and incensed 
and hysterical, you might say. And she said, “I don’t 
want you in my house. You can’t come in my house. If 
you break in my house, I am going to call the police.” 

And I said, “Very well, Mrs. Canada. Then I will let 
this go until the folowing day, or whenever I get the oppor¬ 
tunity to talk to Mrs. Wright.” 

And with that, I turned to my wife and said, “There is 
nothing more we can do here. I am certainly not going to 
break into a private home. There seems to be enough 
already. I am not going to give them the opportunity to 
cause any more difficulties.” 

I mentioned to her at that time that I thought it 
531 best we leave. 

Q. You stated that Janice opened the door? A. 
That is correct. 

Q. And did she come outside? A. She did. 

ft******##* 

533 Q. And when Janice came out the front door, do 
you recall whether or not there was any conversation 

between herself and the others outside? A. Well, there was 
some conversation, yes. My wife had said something about 
she would like to have a cup of coffee or a hamburger, or 
something to that effect. And I said, “All right; we can 
go down to Marlboro and get one.” 

And Janice said something to Clea and asked if 

534 it would be all right if she joined us; and I said, 
“Yes, join us, if you wish.” 

We got in the truck and drove to Marlboro, and the 
Marlboro Hotel appeared to be closed. It wasn’t com¬ 
pletely closed, it looked to me; so I parked the truck and 
got out and walked up on the front porch. There were a 
couple of ladies there, and I asked if the restaurant was 
open, and one of them said no. And I asked if she knew 
of any place in the vicinity that would be open, and she 
said to her knowledge there wasn’t any place that would 
be open at that hour of night. 
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So I informed my wife of that, and she said, “It is 
rather late and we had better go back home/’ 

And 1 said, “All right.” 1 got back into the truck—and 
they never got out. I drove the children back by Mrs. 
Canada’s. Clea said something about, “Well, can I stay 
with Janice?” And I said, “Certainly you may, if it is 
all right with your mother.” 

So she said, “Yes, it is all right with me.” 

So they got out of the truck there, the two of them did, 
and we left. 

Q. At any time during that episode did you display a 
knife? A. Xo, sir, I did not. 

Q. At any time during that episode did you carry 
535 a knife or a hunting knife of any type? A. Xo, I 
did not. 

Q. Did you carry any type of knife? A. Xo, sir. 

Q. Butcher, knife, hunting knife or anything else? A. 
Xo, sir, I did not. 

Q. Did you make any statement to Clea to the effect that 
“You didn't tell anvone that it was me,” or anv words to 
that effect, while you were on this ride? A. Xo, I did not. 

Q. Was there any conversation concerning this carnal 
knowledge charge, after you saw Mrs. Wright? A. After 
T saw her in the house? 

Q. Yes. A. Well, I asked her her purpose for bringing 
such a charge, or if she had made it. 

Q. Xo—after you saw Mrs. Wright, after you left the 
house. 

Mr. McXamara: "Referring to August 18th? 

May T have the date of this question, Your Honor? 

Bv Mr. Ducker: 


Q. On August 18th, when you went to the house of Mrs. 
Canada, you had some conversation there with Mrs. 
Wright? A. That is right. 

##**♦•**** 

536 Q. Did you have any conversation with anybody 
concerning the carnal knowledge charge? A. Xo. 
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Q. Did you have any conversation with Clea or Josie 
concerning the carnal knowledge charge, on that ride 
from— A. No, sir; it was not mentioned. 

Q. Now, do I understand from your testimony that you 
had a conversation concerning the carnal knowledge charge 
with your wife, on the way up to the Mrs. Wright’s—to 
Mrs. Canada’s—and you had a conversation with Mrs. 
Canada concerning it at that time? Is that correct? A. 
That is correct, up to one point. I don’t think we dis¬ 
cussed it too much on the way from my apartment to Mrs. 
Canada’s house. That was more or less between Josie 
and myself and at the apartment. That is, I don’t believe 
Clea was present at the time we discussed the majority of 
that at all. 

Q. In other words, the main discussion was when 

537 vou saw vour wife at that time? A. That is right. 

Q. Now, at any time during that evening, whether 

on that ride to Marlboro Hotel or back, or at any other 
time on that evening, did you have a knife with you? A. 
No, I did not. 

Q. Did you indicate or make any statement to anyone, 
concerning a knife? A. No, sir, I did not. 

Q. Did you have any weapon at all? A. No, I did not. 

Q. Did you make any threatening gesture, in any 
fashion— A. No. 

Q. —during that evening? A. I did not. 

Q. Now, after you came back from the Marlboro Hotel, 
and you stated you let Janice and Clea off at Mrs. Wright’s 
—or, that is Mrs. Canada’s, isn’t it? A. That is right, Mrs. 
Canada’s. 

Q. Where Mrs. Wright was staying, what did you do 
then? A. Well, we started to go back to the apartment. 

Q. You and your wife were in the truck at that time, is 
that correct? A. That is correct. We started to 

538 go back to the apartment, and I thought that there 
was a restaurant there that might be open all night, 

right there in Coral Hills, which I decided to stop in or 
at least investigate to see if it was. And it so happened to 
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bo that it was, tlie White Rabbit. It is located on—it is 
actually in Maryland, on the Maryland side of Southern 
Avenue, right there at the District Line. So I pulled off 
into the parking lot the hardware store has. And at that 
time a car pulled up alongside of me. A state trooper got 
out of the car, or a county policeman, whichever he is, with 
a revolver in his hand, and said, “You are under arrest.” 
I said, “Under arrest?” 

And he said, “Yes, you are under arrest.” 

Q. Well, you were arrested then. Now, were you searched 
at that time? A. Yes, I was. 

*#*####*** 

539 Q. You have heard the statements of Mrs. Wright, 
as made in testimony here, haven’t you? A. Yes, 

540 I have. 

Q. Do you know of any reason why she would 
make these statements, if they were not correct? A. The 
only think that T could say to that was that we had had 
Considerable argument and discussion over finances, over 
a period of years. It has been almost five, or it has been 
five or over, T have been contributing to her and her family. 
####*###*# 

Q. Now, was there any other cause of friction? A. Well, 
she had gotten into some kind of difficultv. I don't actually 
know what it was. And she needed a larger size of money 
than was her usual request. 

Q. When was this? A. The latter part of July or the 
first part of August. 

Q. Of what vear? A. 1951. 

V m 

Q. And how much did she request of you at that time? 
A. She wanted $500. 

Q. $500? 

«••••••#•• 

542 Q. Did you advise Mrs. Wright that you could not 
lend her the $500 at that time? A. I did. 






Q. Did slie make any statement that if you did not lend 
the money to her, it would cost you a lot more than $500? 
A. Yes, she did. She said that would be a reasonable 
amount; that if I thought $500, which she was under 
543 the impression that 1 had and just wouldn’t give to 
her, or could get and wouldn’t give to her—she took 
the attitude that I just simply would not help her out, 
because I didn’t want to. 

She said that that $500 would be a very small amount, 
in comparison to what it would cost me in the long run. 

##*##***** 

567 Cross-Examination 

By Mr. McNamara: 

##*##»*#** 

56S Are you the same Rodney F. 'Wheeler who on 
February 1, 1947, was arrested and convicted of 
assault? A. Assault? 

Q. Yes, that’s right. A. No, sir. 

Q. You weren’t convicted of assault? A. Simple assault. 
Q. Simple assault? A. Yes, sir. simple assault. 

Q. And are you the same Rodney Frank Wheeler who 
on the 13th of September— 

If you don’t mind, sir, I will read it. If you want to ask 
questions you may— 

On the 13th of September, 1946, in Chatham County, 
Georgia, for carrying concealed weapons and for dis¬ 
charging of firearms? A. Well, I am. 

##*#*#**** 

569 Q. On the night of August 10 you say you and 
your wife and Hugh Costello went out to Virginia 
to see a doctor? A. That is correct. 

*###*#•**• 

572 Q. And then when did you finally get around to 
going to 3920 C Street? A. Well, a little while after 
that, after we left there. 
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Q. What time was that? A. Right at the minute I am 
not 100 percent sure about that, but we arrived at the 
address in the neighborhood of 11 o’clock, or so. 

Q. Would you say somewhere between 11 and 12 would 
be a fair estimate of the time? A. Yes. 

Q. Somewhere in the hour, somewhere toward the middle 
of the hour? A. Somewhere in that hour. 

Q. And the purpose was to drop Hugh Costello off, is 
that correct? A. Yes, sir, that is correct. 

Q. You say when you got there you and your wife 

573 had a tight about your keeping her out when you were 
taking care of business affairs? 

********** 

Q. As a matter of fact, you were angry with your wife 
over her pending pregnancy? A. It wasn’t that. 

Q. But that was part of it, however? A. Yes. 

********** 

574 Q. And didn't she run into her mother’s house 
screaming? A. She run in, probably crying, because 

she was angrv. 

* * * * * * * * • • 

Q. And you drove away, and you say you went to your 
apartment after parking your car, your truck, is that 
right ? A. That is correct. 

********** 

576 Q. And you said “Hello” to Clea, and went into the 
kitchen and fixed yourself something to eat? 

577 A. That’s right. 

o 

Q. And you said bacon and eggs, coffee and beer? 
A. I said toast, but I didn’t open a beer. 

Q. And you never ate it? A. No. 

Q. Why? A. When Junior came in and said my wife 
was so upset I let the meal go, it became unimportant. 

Q. And you and Junior at that time consulted about the 
assualt on your wife that she was complaining about? 
A. Yes, that she was crying about, and her mother had 
called the police for assaulting his sister. 






Q. And after that Clea wanted to go down and see her 
mother? A. She heard the conversation and wanted to go 
down there, naturally. 

Q. She left your place; where she went you didn’t know? 
A. That is correct. 

Q. And you and Costello talked a little more about this 
particular assault? A. That’s right. 

Q. And you didn’t eat your bacon and eggs, toast, coffee 
and beer ? A. That is correct. 

**#*#*#*#* 

578 Q. Xow, do you deny that Junior told you on the 
night of August 10 or early morning of August 11 
that you were charged by Clea with raping her? A. I 
certainly do deny that. 

Q. And do you deny that on August 13, 1951, that Clea’s 
complaint of carnal knowledge was made known to you by 
Junior? A. No, sir, as an assault. 

Q. You say he didn’t tell you what it was you were 
wanted for? A. He did not. 

Q. Had you ever run away from your wife like that 
before? A. We had had very little trouble, very little. No, 
I couldn’t say I ran away. I didn’t run away. 

**«*#••*•« 

59G Q. Now, Air. Wheeler, did you, on August 10th, 
make any special note when you went into the house, 
of the physical situation there? A. On the 10th of August, 
sir—what time? 

Q. When you went in there between 11:30, I believe you 
said, somewhere between 11 and 12. A. You see, the tele¬ 
vision set was on and there was only one dim light on, and 
I didn’t pay too much attention to the condition of the 
house. Is that what vou are referring to? 

• ••ft#####* 

598 Q. You know something happened to Clea that 
night, don’t you? A. I do not. 

Q. You weren’t advised of the medical report 
which was obtained of the examination of Clea? 

599 A. I heard in testimony in court the first time. 
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Q. You were not advised of this by the police the day 
you were arrested, on August IS, 1951? A. I was not. 

Q. You deny you were told what happened to Clea? A. I 
was not told. 

Q. Can you explain—and leaving aside other than being 
told—how that situation obtained with Clea? A. I cannot. 

********** 
645 Mary McCall, 

a witness heretofore called on behalf of the United States, 
being recalled as a witness in rebuttal, was examined and 
testified as follows: 

Direct Examination 

Bv Mr. McNamara: 

Q. Miss McCall, I show you Government Exhibit 6 for 
identification. Can vou identify what that is for us? 
A. Yes, it is the statement which I took from Josie "Wheeler 
on August 11, 1951. 

**##«##•#• 
648 Mrs. Anne Cernak, 

being recalled as a witness on behalf of the United States 
in rebuttal, was examined and testified as follows: 

Direct Examination 

By Mr. McNamara: 

Q. Mrs. Cernak, when Mrs. Wheeler was on the stand 
she testified that she had not at any time called the police 
with regards to a rape complaint on the part of her 
daughter Clea. 

Now, how many phone calls were made from your tele¬ 
phone that night to the Police Department? I refer to 
August 11. A. Two. 

The Court: First of all, who asked you to make 
the first call? 


649 


The Witness: The first call was made by Mrs. Wheeler 
herself. 

***#•###** 

By Mr. McNamara: 

Q. Now, you say that there was a second phone call? 
A. Yes, sir. 

650 Q. Tell us who made the second phone call. 

The Court: Who made it? 

The Witness: I made the second call. 

The Court: Don’t repeat what you said, but did you talk 
to Mrs. Wheeler? 

The Witness: Yes. 

By Mr. McNamara: 

Q. IIow did that come about that you made the second 
call? A. Mrs. Wheeler called to me and I came out in the 
hall, and she was standing down on the first floor in the hall¬ 
way and she said “Anne, will you call the police again to 
come right away, that Rodney has just raped Clea.” 

Q. Was there any further conversation at that time be¬ 
tween you and her with regard to this phone call? A. And 
I said, “Is that what you want me to say, what you just 
said ? ’ ’ And she said, “ Yes. ” 

********** 

Mrs. Hallie Canada 

was called as a witness by the United States in rebuttal 
and, being first duly sworn, was examined and testified as 
follows: 

651 Direct Examination 

By Mr. McNamara: 

Q. What is your full name? A. Hallie Pauline Canada. 
Q. And your address? A. 1005 County Road, District 
Heights, Maryland. 
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Q. During the month of about August, August 10, 1951 
and August 11, were you living at this address? A. Yes. 

Q. Did there come a time on the morning of August 11 
when you received a phone call from Mrs. Josie Wheeler? 
A. Yes, sir. 

Q. What was that phone call concerning? 

********** 

653 A. On August 11 at 6:30 the phone rang and I got 
out of bed and she said, “Hello—” 

The Court: Who is she? 

The Witness: Joe. 

By Mr. McNamara: 

Q. Joe Wheeler? A. Yes. 

Q. You mean the wife of the defendant Rodney Wheeler? 
A. Yes. 

654 Go ahead. A. She said, “I guess you will be sur¬ 
prised to know Rodney raped Clea last night. Will 

you come over and take me down to the Sex Squad?” 

And I said “I would rather not get involved because I 
am not well . 9 ’ 

Q. At that time were you pregnant? A. Yes, I was five 
months pregnant. 

Q. And was there anything else the matter with you? 
A. Yes, I had a tumor and diabetes. 

Q. Now, on Friday, August the 17th, did Mrs. Wright 
come to spend the week-end with you? A. They were 
supposed to come on Saturday, and my husband was called 
to work and I didn't want to stay alone in my condition, and 
I went over to Mrs. Wright and brought her to my home. 

Q. Did there come a time when you saw Rodney Wheeler 
on August 18th in the nighttime? A. There came a knock 
on my door; I was in bed asleep. 

Q. Where was Mrs. Wright? A. She was sleeping in my 
back bedroom. 

Q. At that time where were your children? A. At that 
time I had two, now I have three. 





Q. Were they in the back bedroom? A. No, the children 
were in the room with me. 

Q. What happened? A. I got up and went to see 

655 who it was and she said, “It is Josie, let me in.” And 
I went to the window and saw a black panel truck. 

Q. Did you recognize the truck? A. Yes. 

Q. Whose truck was it? A. Rodney Wheeler’s. 

Q. What happened next? A. She said, “Clea has to go 
to the bathroom.” And I said, “I am soriy, I can’t let 
anybody in with my husband away,” and they started to 
scream, and Rodney pulled out a knife out of his coat and 
was shaking it at me through the window. 

Q. Prior to that time had there been any conversation 
about a gun? A. Yes, I said I didn’t have his gun, that my 
husband had his gun, and he said he would stick around 
until he comes and I said, “Good enough.” 

Q. When did the defendant display the knife? A. When 
I refused to let him in, and Josie said, “Please let us in, 
he has the knife on Clea’s throat; please let us in.” 

Q. Did you let them in? A. No, I didn’t. 

Q. What other conversation did you have with the de¬ 
fendant? A. I said I would call the police if he 

656 didn’t leave, and he said, “There is no use, I have 
already cut the telephone lines.” 

Q. Did you find that the telephone lines were cut? A. I 
picked up my phone and it was dead. 

Q. But on the outside? A. Outside attached to my house 
the wires were cut. 

Q. After you tried to call the police, what happened? A. 
I couldn’t get the police, and jumped out of my back win¬ 
dow, eight or nine feet, and went next door to my neighbor, 
who didn’t have a phone, to get them to call the police. 

Q. Who did you leave behind you? A. My two children. 

Q. What did the defendant say to you? A. I didn’t 
understand. 

Q. He had a knife, you say? A. Yes, he had a knife, 
and said he was going to break in and cut me to pieces. 
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66S The Court: The Court understands both sides 
have finally rested? 

Mr. McNamara: Yes, sir. 

********** 

670 Tuesday, April 1, 1952. 

********** 

672 Mr. Ducker: I want at this time, and Your Honor 
may want to hear it first, to renew the motion for 
judgment of acquittal. 

The Court: On the same basis you made at the close of 
the Government’s case, plus the testimony adduced in your 
own ? 

Mr. Ducker: Yes, Your Honor, that is correct. 

********** 

674 Mr. Ducker: I believe, under those circumstances, 
Your Honor, that it raises such a question there that 

no reasonable and prudent person could believe that an act 
of this type and of this enormity could have occurred in 
that short interim of just a minute or two minutes, or how¬ 
ever long it was, or five minutes, and then the situation to 
have resolved itself down to a perfect calm, because even 
the witness Costello states there was nothing unusual, the 
little girl hadn’t been crying, and she was fully clothed. 

The Court: There is evidence, on the other hand, 

675 within a short time she is at her mother’s home and 
she is crying. 

Mr. Ducker: It is true that a short time later she was at 
her mother’s home, and when she arrived at her mother’s 
home the mother was crying, the wife of the defendant was 
crying, and it was perfectly natural to assume that it would 
upset the little girl and she would start crying too. 

676 Now, it seems to me that, if the Government is 
in that position, and I think the Court would agree, 

if these two witnesses were not here, the Government would 
have no case that could go to the jury, based on that state¬ 
ment alone, that Your Honor has allowed to come in as 


part of the res gestae; it seems to me also that the Gov¬ 
ernment cannot be in a better position. 

The Court: You must be careful to note the legal ruling 
on the statement of the complaining witness. The fact that 
a complaint was made, the fact that it was made season¬ 
ably, the fact that it concerned the defendant, was allowed. 
But the rest of the statement is there only for the purpose 
of impeaching her as a witness. It is not evidence of the 
facts. 

Mr. Ducker: Do you refer to the statement of the little 
girl ? 

The Court: Cleatresia Teets. 

Mr. Ducker: If that is true, then there is no direct testi¬ 
mony, whatsoever, stating that the defendant committed 
this crime. 

The Court: The Court is firmly convinced there is. There 
is an examination made of this girl within, apparently, an 
hour’s time. There is presence of semen within her 
677 —spermatazoa. The girl herself has denied that she 

had intercourse with anybody, denied that she had 
it with the defendant. Now, the corpus delicti has been 
shown. 

Then you have the circumstance of the defendant being 
present, you have got the complaint the girl made, you have 
got other evidence of what occurred within a week, so there 
is very substantial evidence on the Government’s side: it 
has made out a prima facie case. 

Considering your defense, the Court is firmly convinced 
it raises an issue of fact. Your motion for judgment of 
acquittal will now be formally overruled. 
********** 
690 Closing Argument on Behalf of the Government 

Mr. McNamara: 

***##*##** 

692 Let us, then, review the testimony which we have 
heard over the past week. And let us start with the 
testimony that is uncontradicted, and is undisputed, al¬ 
most, as far as it being of a disinterested character. 
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Now, the first witness offered by the Government was 
Dr. Jack Mangum. Dr. Mangum is a person who is in¬ 
terning at Gallinger Hospital. He is a young man. He 
doesn’t know any of the parties in this case, and never 
heard of the defendant before in all his life, or Cleatrcsia 
Teets, or her mother. 

And on this night, between one and two o’clock, he said 
he examined this little girl and that she had a marked 
reddening of the genital area, that it was inflamed, that it 
was irritated, that this included the area—and I ask you 
ladies to pardon me for mentioning these things which are 
delicate, but they are necessary in any criminal case such 
as this—that the area between the thighs was tender, that 
it had been bruised, irritated. 

Those things just don’t happen unless somebody else has 
been playing with that child. And this injury which she 
suffered was not confined to the exterior of the child’s 
private parts, it included inside. 

And he also said that the girl’s hymen, as he expressed 
it, the virginal membrane, was broken, that it was stretched, 
and it was old—that it was as of a married woman, almost. 

Further, that he took smears of this child, that 
693 these injuries which he observed were fresh, that 
they were things which he said in his professional 
opinion took place not more than two hours before this. 

Now, we have that undisputed fact. ^Ve have the second 
fact now. Smears were taken of the urethral area, and 
vaginal area, and they were placed on the glass slides, 
which are Government Exhibit No. 2; that they were pre¬ 
served on this slide, that they were identified, forwarded 

to the bacteriological laboratorv. 

* 

And Mr. Stone, who is the assistant in charge there, ex¬ 
amined those things under a microscope. Now, he said, 
and he qualified himself rather extensively, he has had 
experience such as very few book doctors or book chem¬ 
ists have had. Tie has been with the Army, with the Navy, 
he has been in public health, the Rockefeller Foundation, 
doing this work for vears. 

C 7 v 


And so, lie is not a man whose word is to be taken lightly. 
He is a man whose word, I say, is worth as much as any¬ 
body’s whom you may hear on the witness stand. Because 
he doesn’t know any fellow who may have influenced his 
testimony. 

His job, as any scientific job, is to report the facts as 
they see them. And he reported to you that on the urethral 
slide, which he checked for gonococcus, which he 

694 said is gonorrhea, to use language we all understand, 
and for spcrmatazoa. He found nothing. 

On the interior slide, which he checked, and which was 
made up of a specimen which Dr. Mangum took from, he 
said, six to eight inches inside that child, with a swab, and 
placed on this thing, he said he found spermatazoa on that 
slide, that it was moderate in quantity. 

Now, ladies and gentlemen of the jury, we are, ourselves, 
you and T, not children. We are reasonable people. And 
we know that something happened to that little girl that 
night. We know an additional fact, now, that within a few 
minutes she was at her grandmother’s home complaining 
to her mother. We know that. That’s another fact. 

She named the defendant. She was upset. She was cry¬ 
ing, nervous. All of those things which tie in with the fact 
that something had happened to that child. 

And what did she say? May I have that statement, num¬ 
ber 3, please, Mr. Clerk, Government Exhibit. 

She said to her grandmother— 

The Court: I don’t think you had better use the state¬ 
ment, in line with the instruction the Court gave you. 

Mr. McNamara: I will, Your Honor. 

The Court: Don’t read from it. 

Mr. McNamara: She said to her grandmother, to her 
mother, while her grandmother was there, “Rodney 

695 has done it to me, he has done it before, he took me 
and laid me on the bed in mother’s room.” 

Now, we have that, the fact that her mother was upset. 
As a result of that, she had called the police, she had Mrs. 
Cernak call the police for her. When Mrs. Cernak said, 
“What for?” she said, “Rodney has raped Clea.” 
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There is no doubt from those facts that that report was 
made. 

All right. Again, I say, I am giving you this summary, 
as you heard it. 

We had Clea take the witness stand right after the chem¬ 
ist, and Clea said that nothing happened—nothing. That 
she had never had anything to do with Rodney, and with 
nobody, no man, no boy, nobody, that night. 

Xow, the next feature of the Government’s testimony 
we had, after she turned around and said nothing hap¬ 
pened, nothing at all, the grandmother said that this re¬ 
port was made. That was permitted not to show so much 
that it happened the way that Clea said it, but to show a 
circumstance. It is what is known as res gestae, r-e-s 
g-e-s-t-a-e. 

**#######* 

696 Xow we have the next bit of testimony—Miss Mc¬ 
Call, Mr. Ernst. By the way, the next Government 

witness was Detective Ernst. He came in to say he was, 
his records show, around one o’clock, in Xumber Fourteen 
Precinct, where he picked up Clea and her mother; that he 
talked to her. Through Officer Ernst there was testimony 
as to the appearance of Clea that day. 
###*■####** 

697 And then when she went to the Women’s Bureau 
with Miss McCall and her mother, not with Detective 

Ernst, not with Sergeant Robison, not Trodden, not with 
me, certainly. God knows, but went there with a strange 
woman, Mrs. McCall, she again told this story how he had 
taken her into the bedroom and had told her she was going 
to get, and I use her words, screwed whether she liked it 
or not. 

This was something that happened in a fit of anger, after 
his so-called wife, at the home of her mother, after there 
had been a fight with his wife, and he had said he had 
slapped her. 

Whatever took place in front of his house I don’t know. 
We don’t have the testimony in here today to show what 



did take place. But we do know from those people, who 
aren’t afraid to come in here and tell us the whole truth, 
that there was screaming outside, there was quite a commo¬ 
tion, that Josie came running into the house, and that Rod¬ 
ney drove off. 

Now, he would have us believe, taking his side of the 
story, that he calmly drove up the street, calmly looked 
around for a parking space, casually walked up a long, 
steep hill to his apartment, very casually again looked 
through his mail to get some checks which he, as a big busi¬ 
ness man, was expecting, and then in a matter-of- 

698 course manner proceeded to open the door and go 
in and say hello to Clea. 

He then proceeded into the bathroom, where he relieved 
himself, washed his hands, went into the kitchen and fixed 
bacon, eggs, toast, coffee, and had a beer. 

Now, that’s the mood he would have keep in your mind 
that he was in when he went to that house. But that was 
not the mood. He was mad at his — “my wife,” and I 
say to you that he was mad through her at her offspring, 
Clea, that he had been being mad for some time. 

You heard this man at the trial of this case. You have 
had a chance as common, ordinary, average American citi¬ 
zens to weigh his emotional maturity, if I may use that 
expression, to see what kind of a man he is, how he has 
reacted throughout this trial. 

But at any rate, on that morning Clea had told Miss 
McCall this storv, the same story she had told all the wav 
through. And her mother was there. That’s the other 
thing, that is so significant and important here. That the 
mother, the mother upon whom she could rely for support, 
then is the person to whom she turned, and is the person 
yet at this trial who turned on her own daughter and tried 
to drag her down into the muck and mire that the mother 
is apparently aspiring to by her association with this de¬ 
fendant. 

That is the story, that is the sordid tale that has 

699 been given to you in the course of this trial. It is 
not even the average case, it isn’t even the typical 

situation that obtains. 
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She told Miss McCall this story, which started, Miss 
McCall going to Gallinger Hospital around 2:20 a.m. on 
August 11. Now the statement was finished some time 
around 3:33, Miss McCall said, because at 3:40 she started 
taking Mrs. Wheeler’s. 

Then they were allowed to return home. I am trying to 
recount this all in sequence of what happened that night 
so you will see the reasonableness of the Government’s, 
of the people’s position. 

We have a situation further that around six-thirty that 
same morning, Mrs. 'Wheeler, or Mrs. Teets, called Mrs. 
Canada, and asked her to take Clea and her down to police 
headquarters because Rodney has raped Clea. 

Now, 1 offer that to you for this reason: It was in re¬ 
buttal of Josie Wheeler’s testimony. That shows the reas¬ 
onableness of the story as it hit her eyes, it hit her mind 
that night. She herself believed it, her own mother, see? 

All right. We have the fact that her reaction, Josie 
'Wheeler's reaction, that night, when Clea came in, and 
told the story to her, and to the grandmother, Mrs. Wright, 
who savs that Josie said to her, “Rodney has gone 
700 too far this time.” 

Xow, what is the significance of all these words 
that come out like that? To a reasonable mind, there can 
be but one conclusion, that this man did something to that 
girl that night, namely, lie had carnal knowledge of her. 

The little girl’s details as far as what happened carry 
the ring of truth, this charge she has made. She tells of 
the man going into the bathroom, she tells of the lights be¬ 
ing out, the light from outside on the street coming in, while 
he committed this act. She tells of the fact that he went 
into the bathroom afterwards to fix his zipper. 

Those are things that she wasn’t able to fabricate—a 
little thing as masculine as a zipper on a fly. The fact that 
Hugh did come in right after that, that she was scared of 
him because he had given her reason to believe that some¬ 
thing would happen to her if she ever told her mother. 

We have the fact that she said she made the report this 
time because it wasn’t wet, because it hurt. That is in keep- 
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ing also with the facts we have here, the time element, be¬ 
cause the man rushed up there and performed this act upon 
her in a fit of anger, and she said that night he had done 
it to her before. It wasn’t anything that just came to him 
like a bolt out of the blue. 

The next bit of testimony, I will pause for one 

701 moment to say that there is the timing of this angry 
mood, in which the defendant was, with this trauma 

which the doctor observed at the hospital, trauma being a 
medical term, as you all know now, for injury. 

Now, what do we have on top of that? We have Hugh 
Costello. Hugh Costello, whom you saw in association with 
the defendant throughout the trial, who is called by the 
Government for this purpose, and this is what he said, 
that he did go to this house of 3942 C Street, that he got 
there and there is a fight with the defendant and Josie, 
that Josie got out and went in the house, that the defend¬ 
ant drove off, but that he said he went up there a little 
while later and he was—saw the two alone there. 

That is significant, because there were no other boys 
there at that time. Even the defendant didn’t see any 
other boys. Personally, I think that—I won’t say that. 

We have the fact, though, that Clea, he said, went into 
the bedroom to get her shoes, that she went into the moth¬ 
er’s bedroom to get her shoes before she went to the grand¬ 
mother’s house. That’s right when he went up there. In 
her statement to the police that fact is in there, that she 
went to her mother’s bedroom to get her shoes before she 
went up to the grandmother’s house. 

What would her shoes be doing in the mother’s room 
unless they were there as indicated by her state- 

702 ment of how they got there? 

Now, we have in addition the defendant’s at¬ 
tempts on the day after Hugh Costello finished the Gov¬ 
ernment’s testimony, after he had been warned not to talk 
to people about his testimony, and of course he said he 
didn’t talk about his testimony, but he took the witness 
stand on cross examination and he said he wasn’t sure 
whether there was— 
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Mr. Ducker: I lmte to interrupt counsel, but there was 
no instruction after a witness had testified not to talk about 
his testimony. 

The Court: The jury are the sole judges of the testi¬ 
mony. 1 will not invade their province. It will be up to the 
jury to recollect the testimony. 

Mr. Ducker: lie commented, the witness, after finally 
excused, was instructed not to discuss his testimony. That 
is not correct. 

The Court: Whatever the record shows. You may pro¬ 
ceed. Do not go outside the record. 

Mr. McNamara: The man took the witness stand on 
cross examination the next morning, and you saw the way 
Mr. Ducker led him through a series of questions about 
how many blocks it was, how manv miles an hour can vou 
walk, and how long did it take you. 

Costello saw lie was getting in too far that morning 
703 on cross examination, that he would not be able to 
substantiate by any reasonable theory how long it 
took him to walk up there, up from his mother's house to 
the brother-in-law’s house. 

1 offer those things to you which you as reasonable peo¬ 
ple observed during the course of the trial. You get the 
drift, if T might use that term, of what is going on. 

We have the fact in addition, that he told the defend¬ 
ant that night of August 11, early morning of August 11, 
when I first asked him now, before there was any recess, 
between his testimony for cross examination, he told you 
—Hugh told Rodney Wheeler that night, see, on August 
11, when the defendant came and he drove by the house 
at 3942 C Street, to tell Josie to watch the children be¬ 
cause Clea had left, or something like that, that Hugh went 
inside and came back out and told him that Clea had made 
a rape complaint, and that his wife Josie had made an as¬ 
sault complaint. 

You say to yourself, why would a man who committed 
an offense such as this go down to where he knows the com¬ 
plainant is. I say it was a bravado typical of this defend¬ 
ant. He went there because he knew she never complained 




before, and he didn’t think she would go ahead and do it 
this time. That’s why he went down there the same as any 
other time when he would go in her presence. But 

704 he finds she has made a complaint at this time. 

So what did he do! He fled. I say fled. He did’nt 
just disappear. He fled. 

The next day Hugh Costello—not the next day—August 
13, that would be Monday. He said he saw him by acci¬ 
dent around the Greyhound bus terminal, but Costello did 
say that he told him what he was wanted for. 

'Why didn’t he go up to the police and clear himself? The 
defendant said, “I don’t want any police, I don’t want to 
clear it up,” or whatever he said. 

Costello said something else, namely, that he told this 
man again on August IS—I assume he means August 17, 
which is a Friday, because this is the date which the de¬ 
fendant says is the first notice he had. 

Yet why would a man like this defendant be gone for a 
whole week purposely, because of his wife being angry 
with him about his slapping? It doesn’t fit in with the 
character of these people. 

They aren’t the kind of people that would get offended 
by a slapping. You can tell that, yourselves, by observing 
them, the type of people that they are. 

For that reason, I say to you that this man knew what 
he was wanted for, and the Court will instruct you that a 
man flees when he has a guilty conscience. He doesn’t flee 
when his mind is at ease, and especially in a case 

705 like this. This man was panicked, because he sud¬ 
denly realized that this kid was onto him, that she 

wasn’t going to take any more of it. 

Xext we have—you notice how Mr. Ducker on his cross 
examination went over a lot of the damaging things that 
had been said against the Government’s case in the earlier 
testimony of the man. For example, Ducker, Mr. Ducker, 
on cross examination, the night that, the afternoon that 
Costello was on the witness stand, asked certain questions 
about the girl at the house at 4000 F Street, and asked 
her the questions about the short length of time, you know, 
that it took him to get there. 




Well, Costello said at that time, fifteen or twenty min¬ 
utes, see? It took him the time he left Rodney to the time 
he finally got up to Rodney’s house, after the fight with the 
wife. 

Xow, so, the next morning Ducker has realized in the 
meanwhile that hurts him that twenty minute lapse there. 
So he has the man Costello back on cross examination, and 
he goes over the same thing, and you recall how the time 
becomes a little short, and it gets down between ten and 
fifteen minutes. 

Those things are significant, because I say what a man 
savs first is generally it. And when he has the time to re- 
collection, and reflect, and be talked to or talked at, 
706 or talked with, then I say his testimony is not as 
strong. 

I put on as another witness—when Mrs. Cernak—Mrs. 
Cernak is the lady whose telephone is used here. She 
doesn’t live there any more, as you noticed on her ad¬ 
dress. And she didn't know the people too well. She knew 
Josie Wheeler’s voice, and she knew the defendant when 
she saw him. 

And you recall, though, how strongly the defense tried 
to impeach her testimony. He tried to knock her right off 
her seat by saying she didn’t know the voice of Josie when 
she heard them. That is because he didn’t want you to 
know that the defendant was so angry with his wife that 
she screamed. He didn’t want you to know that Mrs. Cer¬ 
nak recognized the defendant or recognized the truck. 

They tried to discredit that particular testimony quite 
a bit. I say to you again, as yourselves these things as 
they go in, why the defense would try so vigorously to 
knock off testimony if it didn’t hurt them, or if it was only 
slightlv damaging. 

I say all those circumstances build up to a point where 
you say a man is pushing something away, he wants to 
keep it away. That means it hurts him when it comes. 

Mrs. Cernak, did see Clea running down the street, she 
said, and she did see her running, and she was excited, 
and nervous, and crying, and so forth. Officer Ernst tes- 





707 tified he went around that house seven or eight 
times trying to find the defendant. He wasn’t there 
at any time. He wasn't there that week, and as he subse¬ 
quently admitted, he wasn’t there during that week. 

Sergeant "Robison was on next, and Sergeant Robison 
said he interviewed the defendant. The defendant said 
nothing happened. You notice at that time Mr. Ducker 
didn’t ask Sergeant Robison any questions at all. When 
Robison finished his brief testimony, he said, “No ques¬ 
tions.” Sergeant Robison walked off the witness stand 
as surprised as you or I, I suppose. 

Detective Trodden is the man who took Clea and her 
mother over to get a warrant the next morning, August 11, 
and he told also of what transpired, how the actions of 
the people were, and so forth. 

Mrs. Wright, as I say, she corroborated the testimony, 
or, rather, the statement given to the police, in every re¬ 
spect, and she also testified concerning the excitement of 
the child. 

Clea is a funny situation. You heard a lot of testimony 
today—rather, not today, but during the last four or five 
days—about the fact that Clea wasn’t here to testify when 
this case was called on other occasions. I think that you 
know now, despite the flamboyant promises that Mr. 
70S Ducker made that he was going to prove this and that 
and other things, that it has not been the fault of 
me or Sergeant Robison or Detective Trodden or Detec¬ 
tive Ernst that this man was not brought to trial earlier, 
after this crime was committed. It certainly has not been 
for the benefit of the Government to let this case sit in the 
cooler for the months that it has. 

And you see now why the defendant comes out and says, 
“I was anxious for a trial all along,” because in the mean¬ 
while, the little girls’ story has changed, and in the mean¬ 
while he has been taking care of the little girl and her 
mother, living with them. 

And the little girl said, herself, although the defense 
didn’t offer it, and I wonder why they didn’t, the little girl 





148 


said herself, on the witness stand, that she signed a state¬ 
ment which was witnessed by her mother and by the de¬ 
fendant, over in Virginia, after he got out on bond. What 
was in that statement? 

All of those things, ladies and gentlemen, show that lit¬ 
tle girl is not, or was not, telling the whole truth the day 
she testified. 

The testimony of the little child—and I say to you, as 
far as their association is concerned, being born as she 
was of the mother that she was, and being subjected to the 
influence of this defendant, those are things which are not 
to he held against her. I say that the fact that this 

709 happened to her is all the more heinous. 

It is the same as kicking a crippled man, to kick a 
small child who doesn’t have benefit of the proper instruc¬ 
tions, if that is the situation. 

We have a little girl who now takes the witness stand, 
changed entirely, telling you a story of denial. I wonder, 
though, if perhaps in back of her story of denial of any¬ 
thing happening, if she wasn’t being smarter than the de¬ 
fense in this case, because if she had come up here and 
said that Willie Jones was up there with me and he did 
it, or something like that, it would have helped the defend¬ 
ant, whereas, this way she was able at least to come up 
here and say nothing happened, therefore making herself 
almost a benefit to the Government. 

See what I mean? Because in this way it has been estab¬ 
lished conclusively that that child is lying, and that she 
is lving after she was under the influence of the defendant. 
And that a week later this defendant came around at night 
time, after midnight, took her mother and her down into 
District Heights, Maryland, and tried to get a gun down 
there, for what purpose I don’t know; had a knife, cut 
telephone wires, broke in the house, chased Mrs. Canada 
and Mrs. Wright out the back down a drop of some eight 
or nine feet. 

You know, no woman or man is going to jump that 

710 except in fear of their life, upon belief that a man 
is going to do what he says he is, I say that is all the 


more reason to say this man will do the things he is 
charged with right now. 

He says he has a temper. I believe he does have a tem¬ 
per. He took the little girl at midnight for a ride at high 
speed on the road down to Marlboro, with a knife on the 
seat beside him all the time, Clea crying and in tears, and 
saying that nothing happened, when she takes the witness 
stand; it was just a drive for coffee and hamburger. 

It just astounds me. Of course, my feelings are not sig¬ 
nificant. Your feelings are what count. But it is astound¬ 
ing to believe that a tale of the enormity this man is of¬ 
fering should ever be accepted by anybody with common 
sense in their head. And the fact that he offers that tale 
to you shows the type of man he is, and the fact that he 
is all the more likelv to have done what he is charged with 
doing. 

Now, the last point I will ask you to consider in my clos¬ 
ing summation here, is the testimony of little Janice. Little 
Janice is the little ten, eleven-year old girl. She goes to 
Holy Name school down in Southeast. Janice is, I think, 
one of the most truthful and straightforward witnesses you 
may have had the pleasure of hearing throughout your 
whole jury tenure. She told just what happened 
711 down there in south District Heights. 

And I just asked her a certain number of questions 
about what happened, where she was. She said she saw a 
knife, that he took her on the ride. He said to Clea, “You 
didn’t tell them I did it, did you?” And the answer was no. 

See? See, that time Clea was crying. So that doesn’t 
mean anything. You say to yourself, what were they talk¬ 
ing about. 

We also consider to whom he was addressing the ques¬ 
tion. And he says the purpose of his visit out there was 
to see about this charge, see? 

So, put those together, you have got the fact he started 
intimidating that child a week later. All right. Defense 
attorney took over, and he says, “She wasn’t crying, was 
she, boo-liooing, or something?” He tried to make light 
of Janice’s testimony, see? 
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At that time the Court said, “Maybe I can help you gen¬ 
tlemen.'’ And the judge said, “How do you know she was 

• ,1 * } 

crying. 

“Well, there were tears in her eyes, her eyes were red¬ 
dened. She was sobbing.” 

All of those things, ladies and gentlemen of the jury, 
they are things that girl wasn’t coached to say. Those are 
things that happened. And the only reason they happened 
is because there was such a charge as is made, and a 

712 charge that is based upon truth. That is substan¬ 
tially the quantum of my argument to you now. 

I say that the defense has not come close to proving what 
they said they were going to prove. You may notice that 
I, myself, was put on trial in this case by the defendant. I 
trust in my own honor and integrity that I have not come 
off too badly, without coming up to say anything. 

I say that as argument now to you that the defense did 
that on purpose. They were attempting to have me put 
in a position where I would have to take the witness stand 
there and keeping me from arguing my own case, because 
they would have me otherwise arguing my own credibility. 

I am not going to lower myself to argue the like of that 
defendant. And that’s why I say if you choose to believe 
what he said, then you can believe everything else he said, 
and acquit the man. If you choose to disbelieve what he 
said, then I say you should disbelieve the rest of it, too, be¬ 
cause that man is not telling the truth on the witness stand 
when he says those things. 

I thank you, very much. 

#*•#**#*## 

713 Closing Argument on Behalf of Defendant 
**#***•*## 

755 I have to cut short the comments that I have now 
in order to read the instructions of the Court. These 
instructions that I am going to read you are instructions 
which you will take as instructions from the Court. As a 
practical matter, frequently lawyers read these instruc¬ 
tions. 


The Court will instruct you that you are to have the 
same regard for these instructions that I am reading as if 
the judge had given it to you directly, himself. 

This is the first instruction: 

“You are instructed that you are not bound by the testi¬ 
mony of physicians or other experts in any particular field 
when they testify as to the results of their findings or give 
their opinions, but you are simply to evaluate their testi¬ 
mony and apply the same tests that you would apply 

756 to any other witness, giving consideration to their 
special qualifications.” 

The second instruction, and as I stated, these instruc¬ 
tions are to be borne in mind when evaluating all of the 
testimony: 

“The Court instructs the jury that the defense in this 
case is similar to what is known in law as an alibi. An 
alibi simply means that the accused was at another place 
at the time the crime is alleged to have been committed, 
and therefore could not have committed it. 

“In this case the defendant has offered the testimony of 
himself and corroborated by others that he was in the 
apartment on the evening in question alone with the prose¬ 
cutrix for such a short period of time that the crime al¬ 
leged to have been committed could not reasonably have 
been committed by him at such time. 

“There is no evidence whatsoever of any act of carnal 
knowledge being committed by the defendant at any other 
time. That is to say, the crime, if committed by the de¬ 
fendant, would have to have been committed on the eve¬ 
ning of August 10, 1951, after the time he arrived at his 
home from his mother’s-in-law house where he had left 
his wife and her brother and before his wife’s brother had 
arrived at the defendant’s apartment. In that brief 

757 interim is the only time that the defendant is charged 
with a crime and unless you are convinced beyond a 

reasonable doubt that the defendant committed this crime 
within that space of time and at that place, then you must 
return a verdict of not guilty.” 
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This is the third instruction: 

“The Court instructs the jury that, an alibi, when estab¬ 
lished, furnishes the best of defenses, because a man can¬ 
not be in two places at one and the same time; likewise for 
a defense which is in the nature of an alibi which shows 
that while the defendant was at the place in question alone 
with the defendant (sic), but for such a limited time and 
under circumstances that render the commission of such 
a crime as the one charged so improbable that no reasona¬ 
ble or prudent person could believe beyond a reasonable 
doubt that the crime charged had been committed by the 
defendant at such time. It is your duty to examine such 
evidence carefully to determine its truth or falsity.” 

The instruction is very clear in that. We did not state 
that the defendant was not at this place, but we simply 
state that he was at this place, or so instruct you, in your 
findings, that he was so — 

75S Mr. McNamara: I object to Mr. Dueker— 

The Court: Mr. Dueker, you better take your re¬ 
maining time to read your prayers. You are five minutes 
over now. 

Mr. Dueker: All right, sir. 

This is instruction number 4: 

“The Court instructs the jury that the defendant at the 
outset of the trial is presumed to be an innocent man. He 
is not required to prove himself innocent or to put in any 
evidence at all upon that subject. 

“In considering the testimony in the case you must look 
at that testimony and view it in the light of that presump¬ 
tion with which the law clothes the defendant, that he is 
innocent, and it is a presumption that abides with him 
throughout the trial of the case. 

“That the burden of proof is upon the prosecution in 
this case to show the guilt of the defendant and all the 
presumptions of law, independent of the evidence, are in 
favor of his innocence. 

“The law presumes every defendant who has been in¬ 
dicted and charged with crime, to be innocent until he has 
been proven guilty beyond all reasonable doubt. And in 
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this case, the Court instructs you that if, after you 

759 have considered all the evidence in the case, you then 
have a reasonable doubt as to the guilt of the de¬ 
fendant, then the defendant is entitled to the benefit of that 
doubt, and you should return a verdict of not guilty. 

“The Court further instructs the jury that if there is, 
from the evidence, a reasonable probability of the defend¬ 
ant’s innocence, the jury should return a verdict of not 
guilty.” 

This is the fifth instruction of the Court to the jury: 

“The Court instructs the jury that in this case the burden 
of proof never shifts to the defendant to prove his inno¬ 
cence, and in this case the burden of proof rests upon the 
prosecution to make out and prove to the satisfaction of 
the jury, beyond every reasonable doubt, every material 
allegation in the second count of the indictment, and, un¬ 
less that has been done, the jury should find the defendant 
not guiltv.” 

This is the Court’s instruction number 6: 

“The Court instructs the jury that in such a case as this 
it is not sufficient that the circumstances may coincide with, 
account for, and therefore render probable the guilt of a 
defendant. They must exclude to a moral certainty every 
other reasonable hypothesis. 

760 “To warrant a conviction, each fact necessary to 
establish the guilt of the accused must lx? proved by 

competent evidence beyond a reasonable doubt and the 
facts and circumstances proved should not only be con¬ 
sistent with the guilt of the accused, but inconsistent with 
any other reasonable hypothesis or conclusion than that of 
guilt, to produce in your minds a reasonable and moral 
certainty that the accused committed the offense.” 

This is the Court’s instruction number 7: 

“The Court instructs the jury, as a matter of law, that 
in this jurisdiction one accused and on trial charged with 
the commission of a crime may testify in his own behalf, or 
not, as he pleases. You are instructed that when a de¬ 
fendant does testify in his own behalf, then you have no 
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right to disregard his testimony merely because he is ac¬ 
cused of crime; that when he does so testify he at once be¬ 
comes the same as any other witness, and his credibility 
is to be tested by and subjected to the same tests as are 
legally applied to any other witness; and the jury may take 
into consideration the fact that he has been corroborated 
by credible evidence or by facts or circumstances in evi¬ 
dence. 

“And the Court further instructs the jury that 

761 if, after considering all the evidence in this case 
they find that any witness testifying on behalf of 

either side has wilfully and corruptly testified falsely to 
any fact material to the issue in this case, then they have 
the right to disregard the testimony of such witness, ex¬ 
cept in so far as corroborated by other credible evidence 
or facts and circumstances in evidence. The question of 
the weight and credit to be given to each and everv wit- 
ness, on either side, is entirely for the jury.” 

This is instruction number 9: 

“The jury may take into consideration in any criminal 
case the flight, if such there is, on the part of any defend¬ 
ant as an element of guilt on the theory expressed in an 
old legal maxim: ‘The guilty flee when no man pursueth 
but the innocent arc as brave as the lion.’ 

“However, flight, in and of itself is not direct evidence 
6f guilt upon which a conviction can be sustained, but it 
is merely an attendant circumstance which can be shown 
to the jury in any criminal case for whatever it is worth 
to substantiate other evidence of guilt, if such there be, of 
a particular defendant. 

“Flight, if any, is not conclusive evidence, and may be 
explained away by the defendant in accounting for 

762 his actions. 

“Where a defendant is charged with two crimes 
and it is shown that he has taken flight when he is aware 
that he has been charged with only one crime, or if he is 
in flight because of only one criminal charge, then the flight 
cannot be considered as corroborating evidence of guilt of 
another crime. On the other hand, you may take into con- 


sideration as a fact tending' to substantiate the defend¬ 
ant’s contention of innocence, the fact that the defendant in 
this case, immediately upon his release from jail where he 
was incarcerated awaiting this trial, located and brought 
in to the prosecutor’s office the two missing prosecuting wit¬ 
nesses and that he actively sought to expedite this trial and 
never consented to any of the delays or continuances which 
were all sought by the prosecution.” 

Ladies and gentlemen, those are the instructions. While 
1 have read them to you, they are to be given tlie same 
weight as if the Court had given them to you, because these 
are the instructions of the Court to the jury and not the 
instructions of counsel to the jury. 

The Court: Thank you, Mr. Ducker. I am afraid your 
time is up. 

#*#**#*#** 

769 

Rebuttal Argument on Behalf of Government 

Mr. McNamara : If it please the Court, ladies and gentle¬ 
men of the jury: 

The defense in their summation made a number of points. 
He went at great length into the transcript of testimony. 

I have not made use of the transcript. I do not have 
a copy of the transcript. The reason I don’t—you start 
getting into details, you find you get down into details of 
the summation, and you bog down, namely, that one phone 
call was made for assault on Mrs. Teets, and the second 
call was made for the rape of Clca Teets. 

So there were those two phone calls. Mr. Ducker didn’t 
know he was building up the Government’s case rather than 
tearing it down. 

His remarks were that the Government had an- 

770 nounced a weakness in its case by virtue of the fact 
that it did not ask the death penalty. That is not 

to be taken as any confession of weakness. It wouldn’t 
hurt mv conscience one bit to stand here in front of vou 
and ask you to return a death verdict in this case. It is one 
of the most unconscionable and heinous things, not only to 
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perform the act, but to perform the acts of influence which 
must have been exercised on this little girl’s mind and 
mentality since then. 

What it must have done to that child, and what she is 
going to be like as she goes on through the years, I don’t 
know. It will rest upon the conscience of this defendant, 
and the conscience of her mother, not upon mine, as to what 
happens—and maybe upon other persons’ consciences, as 
well. 

As you notice, the Government, and this was brought out 
by Mr. Ducker, maybe through blundering, maybe through 
intention, I don't know, but it was brought out that through¬ 
out the prosecution of this case, from the minute this crime 
was reported, this case has been handicapped by the inter¬ 
ference with Mr. Ducker with the attendance of Govern¬ 
ment witnesses, and with the availability, with the exist¬ 
ence, almost, of Government witnesses. 

At no time has the progess of this case through the or¬ 
derly procedure in court, as any other case is, been 
771 interfered with, because of malice, prejudice, or any¬ 
thing else on the Government’s part. The case was 
set down as soon as we were able to get the defendant in. 

At that time, as Sergeant Robison told you on the wit¬ 
ness stand, the defendant, when he was arrested on August 
18, was brought to court, and on that morning the witnesses 
for the Government, namely, Clea Teets and her mother, 
were asked to come down to Police Department head¬ 
quarters to give a statement concerning what happened 
that night, August 18. 

And who calls up to tell them that the witnesses are so 
upset by their harrowing experience of the night before, 
August 17, and 18, that they can’t come down? Mr. Ducker. 

Mr. Ducker: I don’t believe there is any testimony on 
that at all. 

The Court: It will be up to the jury to recall the testi¬ 
mony as given. 

Mr. McNamara: In addition, as to what lawyer’s name 
appeared on that piece of paper that was shown you, there 
is no doubt that a name was spelt S-t-o-l-y-e, or something 



like it. I couldn’t make it out too clearly, myself. I don’t 
know whether it was Mr. Ducker or not. 

Sergeant Robison testified, and he knows, Mr. Ducker 
knows, that Mr. Ducker was in this case from the outset, 
and he was saying that he represented Clea Teets 

772 and her mother, and when they wanted them to ap¬ 
pear before the Grand Jury, who was it that was— 

Mr. Ducker: If Your Honor please, I hate to keep in¬ 
terrupting. I think Your Honor has ruled on these matters 
before. 

The Court: Both sides went to considerable pains on the 
question of whether the witnesses were harrassed or wheth¬ 
er honest efforts were made to secure them. 

I do make the point with Mr. McNamara that I don’t 
recall that this was argued in Mr. Ducker’s argument to 
the jury. Rebuttal is confined to answering the argument 
which he raised. 

Mr. McNamara: Very well, Your Honor. 

Mr. Ducker did, in his closing argument, refer to me as 
a persecutor. As I said before, I have no fear about my 
own conscience, and my status in this court. If I am a 
persecutor, then I persecute all the time. But I am not a 
persecutor. The only thing I have done is to do diligently 
what my oath requires me to do. I prosecute a case regard¬ 
less of race, color, or creed, and just because this man 
claims he comes from the upper middle class, because he 
is different from someone else, perhaps, I am supposed to 
treat him differently, I am supposed to not embarrass his 
poor wife by asking her to come down to the Grand Jury 
to testify. 

773 I am supposed not to ask Clea to come down to 
tell what happened to her. 

Is there anything wrong with that? And where were 
they all the time? Mr. Ducker made a remark in his clos¬ 
ing—I will come to that in just a minute. 

I would like to go through his argument, as best I can, 
one by one. He said the defendant went bankrupt while he 
was in jail. There is no testimony of that. They are try¬ 
ing to make Mr. — the defendant a big business man, hav- 
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ing a cabin cruiser, taking trips to Florida. Does be look 
like the kind of a man that rolls in such wealth, and such 
financial security, and such a high standard of living that 
he does all these things? 

And why is that ? It is to try to impress you, and I say 
to you that it is not something that is worth any impres¬ 
sion at all. 

Mr. Ducker threw the challenge at the Government. I 
didn't bring any of this material in about who represented 
whom. It was brought in by the defense. But now that 
they have raised it, I say that it shall be answered. 

I am not trying to blacken anybody. He said I was 
trying to blacken character. I wasn't trying to do that. 

As you recall, every witness that I put on that witness 
stand was through with their testimony in a relatively 
short time until the defense took over, and then 
774 there was a tedious drawing out of detail, and re¬ 
hashing, and going over again. 

Now, those are things that he can try his case as he 
chooses, but I want to point out to you, and I am sure your 
recollection will bear this out, that those points of the Gov¬ 
ernment’s case were put in promptly. We didn’t try to 
go into extraneous matters. The only time extraneous mat¬ 
ters came in was when the defense dragged them in. 

Next, who was it that tried to discipline Clea? Mr. Duck- 
er went into poor Clea on his argument. The defendant. 

AVho was it that was arguing with her about going out, 
about boys, and so forth? It was the defendant. 

Xow, I don't know, but I can assure you that if any psy¬ 
chiatrist were to examine this man, he would say the reason 
why this man did these things is some unconscious resent¬ 
ment against his wife's former lover, wife’s former hus¬ 
band—anger or resentment at a person such as a woman 
lie is living with can be expressed by acts against those 
who are flesh and blood to her. And that is why one of the 
motives I point out— 

Mr. Ducker: I make an objection to that. 

The Court: What is your objection? 

Mr. Fucker: Mr. McNamara attempting— 
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The Court: Outside the scope of the record? 

Mr. Ducker: Outside. 

775 The Court: 1 sustain you. Do not go outside the 
scope of the record. 

Mr. McNamara: The mother denied knowing about the 
chemical report, and also denied knowing about the doc¬ 
tor’s report, yet she was right there at the time this took 
place, and was there when the little girl was examined. She 
was there later on at police headquarters when the little 
girl gave the statement. 

The mother, I say, has proven herself a perjurer. As 
far as the mother’s testimony, Mr. Ducker took that woman 
through a grueling experience that afternoon when she 
took the witness stand, as he had a right to do, to ask her 
questions, and those questions went on, and they went on, 
and they went on. T don’t know whether Mr. Ducker has 
a better knowledge of that place where that happened or 
not, better than Mrs. Teets, but he drew a diagram and he 
put everything down in its proper place—everything ex¬ 
cept one or two doors that weren’t right in the proper 
order. 

Then he took the doors in and out, undressed the walls, 
and finally it came that Ilis Honor adjourned to eight 
o’clock. 

She was back for more. It went from eight, eight-ten, 
went to nine o’clock. Finally, after nine o’clock, he said, 
“Your witness.” 

776 So he got this woman almost exhausted, as she is 
two weeks overdue in her pregnancy, and still she is 

in the courtroom now. And vet she was taken through over 
that. That is the psychological attack I assume that is sup¬ 
posed to make me look bad if I try to make a liar out of her. 

I have no intent to embarrass any woman or any mother, 
especially. However, I don’t think that Mrs. Wheeler is 
entitled to be in any different position than any other wom¬ 
an, or any other witness, that by her own actions places her¬ 
self in that position. 

I called that woman as a witness earlier in the case, and 
she chose to testify for her husband, which is her right, if 
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she so chooses. Hut I say to you that her testimony did 
due thing. The act that woman took part in was, I sup¬ 
pose, somewhat akin to the act of Judas Iscariot, because 
she sold her own little daughter, for what? What did she 
tell that tale of misery and woe about her little girl’s char¬ 
acter for? Why does she make her little daughter practi¬ 
cally an adolescent prostitute, the way she talked about 
her, the way she ran with boys, about her keeping late 
hours, about her maturity and all those things? 

That little girl wasn’t overdeveloped. You saw her, and 
I saw her. You ladies on the jury, particularly, can tell a 
girl that is developed ahead of her years. Iler physical 
state was no more advanced than any other little 

777 girl of ten years old last August. Her change has 
been mainly that of dressing up. Who dressed her 

up ? Her mother, I assume, before she came to court. The 
same mother who would have you believe her daughter is 
a liar—not only a liar, but worse—promiscuous. 

And the only other thing this poor lady has gotten out 
of it is denied her, the companionship of this defendant. 
She testified as she did, and you did observe her demeanor, 
and if you have ever seen a woman that is frustrated, it 
is Mrs. Wheeler, because she believes that nobody believes 
what she says. 

As she spoke, you could see in her eyes the consciousness 
that her storv was not being believed. And she says to 
herself, “I have to go through with it. I have gone this 
far. And yet for what did I do it? What is the loyalty 
that makes me stick by this man, Rodnev Wheeler, that 
morning after the tempestuous riot in Maryland down near 
District Heights? 

She chose to remain with this man when he lifted Clea 
and Janice out of the car. 

Xow, about the little girl. Why do you suppose the 
little girl told that story that night if it didn’t happen and 
in the manner she said it did? And if the little girl was, 
as the defense would have you believe, carnally known, at 
the age of ten, by one of her little boyfriends, or some 

778 teenage boyfriend, do you suppose that that would 




have resulted in the trauma, the act of violence that was 
indicated by the doctor’s examination? 

That little girl was violated in a violent manner. It 
wasn’t any love-making that caused that injury to her on 
the inside of her thighs and inside of her vagina. Those 
things weren’t caused by some petting party. Those were 
caused by a person in a heat of passion. 

It was also done by somebody without any calm leisure 
of love-making. If Mrs. Teets said that there were boys 
in that apartment, or she suspected, at seven-thirty, and 
then Mr. Wheeler comes back around eleven-thirty, goes in 
and finds her alone, and Mrs. Teets didn’t see anybody 
around there, that would mean that these acts, that they say 
the little girl committed with somebody else, took place be¬ 
fore seven-thirtv. 

The doctor said, though, that the examination indicated 
an injury within two hours. 

The next point: The defense tried everybody in this case 
except the defendant himself, and then he tried everything 
else but the case. Mrs. Wright was tried, Sergeant Robi¬ 
son was tried, Detective Ernst was tried, I was tried, and 
then instead of trying a rape case, they try his mother-in- 
law for loaning him money, they try Sergeant Robison for 
abusing people, they try the United States Attorney’s 
779 office for harassing witnesses and for lying to get 
people in. 

Those are things that I say show they are trying to con¬ 
fuse the case, to confuse the record, and to confuse particu¬ 
larly the jury. 

Of course, it is a wonderment why the defense has al¬ 
ways been so solicitous for the Government witnesses. 

Another point Mr. Ducker raised was stipulation. He 
stipulated that, he said—he said I would stipulate that Mrs. 
Wright owed the defendant money. I said no such thing, 
and the record will bear out that I said no such thing. I 
said a defense witness would probably say that, if called, 
and to save time I would stipulate that a defense witness 
would say that Mrs. Wright owed the defendant money. 

That doesn’t mean I stipulate to the truth of anything 
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these defense witnesses have brought out. The defendant 
is supposed to be so well off, yet his truck was received by 
a linance company. 

About the telephone calls: Mr. Ducker said 1 should have 
had the police record down for those. There is no dispute 
about it that the phone calls were made that night for the 
purpose made. Xo testimony at all where this defendant 
spent the week that he was missing. Mr. Ducker in argu¬ 
ment testifies, in effect, that he was tending to 
780 his business, and all that sort of thing. Yet there 
was no testimony, even the defendant himself didn’t 
say where he was that week. 

Then, of course, he went into the fact that I was a perse¬ 
cutor. And that I persecuted this poor man here. Mr. 
Ducker said I wouldn’t take the witness stand to deny these 
things. I told you why I wouldn’t do that, on my direct 
argument, and Mr. Ducker can get up there and say any¬ 
thing to the contrarv under oath. I challenge him to do so. 
He started reading these instructions on alibis. There is 
no alibi offered that this man was away from the place 
when any crime took place. All he said was that he didn’t 
do it. See? That’s why I sav argument or instructions on 
alibis are not material. 

Ladies and gentlemen of the jury, here, I submit to you, 
in a nutshell, is what happened in this case. A crime was 
committed by the defendant upon this little girl, and not for 
the first time. We can establish that by the fact that she 
had these things before happen to her, by the medical 
testimony. 

We have the circumstance that the defendant didn’t get 
concerned when she left his presence, because he had done 
this before, and she knew what would happen to her if she 
told anybody. 

We have the fact, however, that she did do it, did 
7S1 tell, because it hurt this time, because it was not 
wet as it had been on prior occasions. 

Now, that is material, because this crime did take place 
in a fairly short period of time—in some twenty minutes, 
I suppose, the over-all time that elapsed between the time 




the man went into the apartment and was finished with this 
particular act he committed. 

Now, the little girl subsequently was taken for this har¬ 
rowing ride down in Southern Maryland, or down in Dis¬ 
trict Heights. If she had not told the police about this and 
made a complaint, he would not have taken her for that 
ride. 

The defendant denied that there was any question and 
answer such as Janice told us about. Kemember that, Jan¬ 
ice said that there was a question asked—“You didn’t tell 
the police that I did it?” And she said no. 

Now, the defendant denied that question and answer were 
asked at all. See? He could have, if he wanted to, come 
out on his defense and said that there was such a ques¬ 
tion, and explained it, but he was unable to explain that 
question and answer by any reasonable explanation except 
that it was a damaging bit of evidence against him. 

Now, following that the defendant was arrested, and he 
was locked up, and Mr. Ducker said that the man was, im¬ 
mediately upon his release, immediately upon his 
782 release from jail in January of this year—that he 
went out and got the two witnesses and brought 
them right in. 

That’s not so. That is just not so. The man got out of 
jail around January 31st of this year, 1952, because he had 
been in jail so long awaiting trial of this case, without these 
two witnesses. If he had wanted a trial, he could have said, 
“My wife and my daughter, or stepdaughter, are over in 
Virginia at such and such an address.” 

Do you suppose for one minute he didn’t know, or his 
attorney didn’t know where those people were? They chose 
to try to starve the case out. First they don’t come to 
police court, second, they won’t come to Grand Jury, hoping 
the case will be dismissed for want of prosecution. Finally, 
through the diligent efforts of the police, they are brought 
down to testify. 

They tell the story of what happened, the defendant being 
locked up, perhaps they have some feeling of security that 
they can tell this story without any retribution. 





164 


Then the indictment comes down. Who represents the 
defendant? Who represents these witnesses? Where are 
they when they are asked to come down to prepare their 
case for trial? Where are they on the trial dates that were 
enumerated? 

That’s why the case wasn’t tried, because they weren’t 
there. 

7S3 And why didn't the case go to trial? Because the 
defendant hadn’t had a chance to get to them per¬ 
sonally. And then the defendant got out of jail on January 
31st. He said he found them right away. Two weeks 
later, though, is when he calls the FBI to notify them that 
the witnesses are going to turn themselves in. 

That gave the defendant two weeks to work personally 
on that little girl to get her to say— 

Mr. Ducker: I am going to have to object to that, because 
there was no evidence from the FBI files or anything else 
as to when this thing came up. 

The Court: Gentlemen, don’t comment upon it. There 
is testimony in the case. You mav draw reasonable in- 
ferences. I think you have five more minutes, Mr. 
McNamara. 

Mr. McNamara: Thank you, Your Honor. 

There is testimonv that on February 12 or 13 is when 
the woman and the girl were brought in by the defendant. 
And why would he bring them in and give this mock sur¬ 
prise that anybody was looking for them and talk about 
whv? TTow could it be that thev didn’t know where they 
were? And why this bravado now, saying, “I want to go 
to trial?” 

It all adds up to only one, inescapable conclusion, and not 
that I am imposing my mind or my conclusions upon you, 
hut the whole picture is one that is extremely unusual, 
and yet because of the unusual nature of all this 
784 testimony, of the whole picture, which you have 
gotten, I think plus some, the conclusion that I ask 
you to reach is that the defendant on this night did commit 
this crime on tins girl. 





As the Court told you, there is no evidence of any corpus 
delicti—pardon the Latin—on January 20. In other words, 
there is no doctor’s examination that night. 

But what you have got, a little girl under the age of six¬ 
teen, you have got that violation of her private parts, you 
have got the doctors’ and the chemists’ conclusions that 
there is spermatazoa. 

We are all adults. There is only one way that could have 
happened. And that is the corpus delicti. The little girl, 
under the age of sixteen, who has been carnally known. 

And the law says when a girl is under sixteen she can¬ 
not consent. She cannot consent. Even if she wants to, 
she can’t, because she is not old enough to. 

That is what makes this crime particularly vicious. 

So, ladies and gentlemen of the jury, you may bring in 
the verdict you desire. I have done my part. I have placed 
before you every bit of testimony that was witliin my 
power. I have done everything I possibly could to keep 
this case narrowed to the issues of the trial. 

I have not attempted to influence you in any way at all. 
And I ask you not to hold any actions of the defense 
7S5 or the techniques of the defense, against the defend¬ 
ant. I am trying to be as fair as I can, and state to 
you that I have brought the case 'before you for your con¬ 
clusion. You may do with it as your consciences dictate. 
**#*##**## 

786 Tuesday, April 1, 1952. 

********** 

Jury Charge 

7S7 The Court: Ladies and gentlemen of the jury, the 
defendant Robert F, Wheeler is on trial before you 
on a charge known as carnal knowledge. 

The indictment, as it reaches you at this point in the 
trial, goes to you only on the second count. The second 
count is short, and the Court reads: 

“On or about August 10, 1951, within the District of 
Columbia, Rodney F. Wheeler carnally knew and abused 
a female child named Cleatresia M. Teets, who was then 
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under sixteen years of age, that is to say, about ten years 
of age.” 

Now, as a matter of law the Court has granted a judg¬ 
ment of acquittal in the lirst count. You are not to be 
concerned with that. The fact that the Court has granted 
that judgment should play no part in your deliberations, 
whatsoever. You are not to say that because you are to 
decide the second count, that the defendant is necessarily 
guilty because the Court took action on the lirst. There 
is no causal relation between the two. As a matter of law 
the Court did not feel that there was enough of an issue 
of fact to go to you on the lirst count, and that was taken 
from vou. 

***#**#*## 

7S9 If vou can reconcile the evidence with anv reason- 

* V 

able hypothesis consistent with the innocence of the 
defendant, you should do so, and in that case your verdict 
would be not guilty. 

You are the sole judges of the credibility of the witnesses 
who appeared before you, and you should accord to indi¬ 
vidual witnesses, in the testimony given by them, that 
degree of credit and effect which in your honest judgment 
vou think tliev ought to have, taking into consideration, in 
so far as you are able to do so, from the manner and 
appearance of the witness upon the stand, whether it be 
frankly and honestly given, the apparent intelligence or lack 
of intelligence of the witness, his opportunity and ability 
to observe the facts that transpired within his presence, 
and his capacity to remember what at prior times 
790 he has observed; and his ability to express accurately 
and communicate to you through the medium of 
words that which passed within his observation; also, what, 
if any, interest a witness has in the outcome of the case, and 
whether on that account he has colored in any way the 
facts related to his testimony. 

And again, whether or not there he manifested by any 
particular witness any bias, prejudice or feeling for or 
against, and if so, whether or not that colored his testimony 
one way or the other. 
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If you believe any witness has knowingly and wilfully 
testified falsely as to any fact or facts material to the issue 
on trial, you may reject all or any part of the testimony of 
such witness. That rule of law, however, does not prevent 
you from giving weight to such parts of the testimony of 
such a witness as you may find to be trustworthy and 
reliable. Thus, you may find parts of the testimony to be 
supported and corroborated by other evidence in the case 
which you may believe to be true, and this, even though you 
find other parts of such testimony to be untrue. 

Where a witness has a direct personal interest in the 
result of a case, the temptation is strong to color, pervert, 
or withhold the facts. The deep personal interest which the 
witness may have in the result of the case should be con¬ 
sidered bv the jury in weighing the evidence and 

791 determining how far or to what extent, if at all, it is 

worthy of credit. 

* 

##***#•##• 

792 In addition, the Court wants to charge you that 
in this type of case a charge of rape or a charge of 

carnal knowledge, as we deal with it here, is one that is 
easily made, difficult to prove, and harder to disprove. It 
is a charge that is calculated to create strong prejudice 
against the accused. And the Court feels that it is its duty 
to caution you against being to any extent swayed or in¬ 
fluenced, or prejudiced in your consideration of the case and 
in arriving at a verdict. 

Bv the same token, vou are not to decide the case on the 
basis of sympathy, but decide it solely upon the testimony 
that vou have heard testified to from the witness stand bv 

i * 

the several witnesses. 

####*****• 

795 Again the Court will charge you that in the case of 
carnal knowledge, where the prosecuting witness is 
under the age of consent, her reputation for chastity or 
unchastitv is not in issue. Her reputation for truth and 
veracity may be attacked, as with any other witness in the 
case. 
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in this* particular case the Court has allowed consider¬ 
able latitude on the proffer of proof ihat the credibility of 
the several witnesses was being attacked by the showing of 
any feeling of malice, hatred, desire or any other motivating 
cause. This is the type of case where corroboration should 
be sought, sought from the evidence, and 1 want to go into 
a phase of the case about which there has been con- 

796 siderable argument on both sides. 

The law of the District of Columbia is that when 
a girl of tender years makes prompt report of an attack, 
by its spontaneity it may be received as part of what is 
termed the res gestae. The Latin words mean “The thing 
speaks.’’ It is sometimes referred to as a verbal act, being 
so associated in point of time and with the spontaneity as 
to be apart, says the law, of the act itself. 

So far as any statements made by this girl, testified to by 
her grandmother, that is competent evidence to be received 
by you, of the nature of the complaint that she made. 

Now, a great part of the argument in this case is turned 
upon another thing, which is somewhat technical. When¬ 
ever any side puts a witness on the stand, that side vouches 
for the credibility of the witness. And that side may not 
impeach the witness. In other words, the side need not 
call the witness unless the side chooses. But when the side 
has called the witness, it vouches for the eredibilitv of the 
witness placed upon the stand. 

That presupposes in many cases that the attorney has 
consulted with the witness in advance, knows the testimony 
which the witness is going to give. 

Xow, in the event that there is a departure from the 
expected testimony of that particular witness, and I 

797 am referring particularly to the testimony of the 
complaining witness Oleatresia M. Teets, and the 

proper foundation laid, the attorney may announce what is 
termed surprise. 

The law in the District of Columbia on that is governed 
by statute, and T now read the statute to you: 

“Whenever the court shall be satisfied that tbe party pro¬ 
ducing a witness has been taken by surprise by the 
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testimony of such witness, such party may in the discretion 
of the court be allowed to prove for the purpose only of 
affecting the credibility of the witness ...” 

And I repeat for point of emphasis: “... such party may 
in the discretion of the court be allowed to prove ...” 

And the repetition is this: 

”... for the purpose only of affecting the credibility of 
the witness, that the witness has made to such party or to 
his attorney statements substantially variant from the 
sworn testimony about material facts in the case. But be¬ 
fore such proof can be given, the circumstances of the sup¬ 
posed statement sufficient to designate the particular 
occasion must be mentioned to the witness and he must be 
asked whether or not he made such statements, and, if so, 
allowed to explain them.” 

Again I say to you, if the Court ever refers to the 
798 testimony, and this Court does not make it a practice 
to refer to the testimony save only to make clear an 
instruction of law, that your recollection governs. The 
Court's recollection is that the complaining witness said the 
defendant at the bar did not have sexual relations with 
her, nor did any person, any male person have sexual rela¬ 
tions with her that particular night. 

Xow, when the announcement was made of surprise, the 
privilege was given the Government to cross examine, and 
by showing inconsistent statements to impeach that 
witness’ testimony. Accordingly, you are not to consider 
any part of the statement which was used to impeach her— 
that is, Cleatresia Teets—to impeach her credibility as a 
witness, as proof of what the statement contains. It is re¬ 
ceived only for the purpose of impeachment, and for that 
purpose, as the statute says, and no other, except it can be 
received in substantiation of the fact that complaint was 
made and made on the occasion alluded to in the statement. 
But it is not evidence, because the sworn evidence of the 
complainant on the stand is to the contrary of what she 
allegedly said in the statement she gave to the police on the 
occasion of the early morning of August 11. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether a person who is not a physician and had not com¬ 
pleted his minimum educational requirements to become a 
physician was improperly qualified, over objection, as a phy¬ 
sician and expert witness and allowed to give expert medical 
testimony. 

2. Whether microscope slides and copies of hospital reports 
were improperly admitted in evidence, over objection, there 
being missing the necessary links in the chain of identification 
of the slides and no identification of the records beyond being 
vaguely termed copies of hospital records; of which the origi¬ 
nals were available but not presented. 

3. Whether a laboratory technician with no academic train¬ 
ing or equivalent in the fields of bacteriology and parasitology 
was improperly qualified as an expert bacteriologist and para¬ 
sitologist and permitted to give the result of his scientific 
examinations and give expert opinion evidence. 

4. Whether the trial court erred in permitting the prosecu¬ 
tor, over objection, to announce surprise and impeach his own 
witness, Costello, in the absence of a clear showing of surprise 
on a material point. 

5. Whether the trial court erred in permitting the prosecu¬ 
tor, over objection, to announce surprise and impeach his own 
witness, the prosecutrix, when there w'as no actual surprise 
and her testimony was known to him six weeks before the 
trial. 

6. Whether the trial court erred in permitting the prosecu¬ 
tor, over objection, to read in toto a statement written by a 
policewoman and signed by the prosecutrix without reading 
when admittedly she was too confused to know what was going 
on. 

7. Whether details of a conversation between the prosecu¬ 
trix and her mother overheard from outside a bathroom, in 
the absence of appellant, were improperly admitted into evi¬ 
dence, over objection, when there is no question of res gestae 
or spontaneous statement involved but introduced merely to 
show' that a complaint had been made. 

8. Whether the testimony to the effect that at one time the 
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mother of the prosecutrix believed there might be some basis 
to the crime charged was improperly admitted into evidence, 
over objection. 

9. Whether acts by appellant of an unrelated nature a full 
week after the date of the crime charged was improperly ad¬ 
mitted into evidence, over objection. 

10. Whether the appellant was deprived of a fair trial by the 
deliberate, consistent, and culpable misconduct on the part of 
the prosecuting attorney. 

11. Whether the trial court erred in overruling appellant’s 
motion for judgment of acquittal in view of the complete lack 
of probative evidence to establish a prima facie case. 
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BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Title 28, 
sections 1291 and 1292 of the United States Code to review the 
action of the United States District Court for the District of 
Columbia in this proceeding. 

STATEMENT OF CASE 

On October 29, 1951, the Grand Jury returned a two-count 
indictment against appellant (Old Joint Appendix 125-126; 
New Joint Appendix 2). The first count charged appellant with 
carnally knowing a female child, Cleatresia M. Teets, under the 
age of sixteen years, in violation of the District of Columbia 
Code (1940 edition) Title 22 section 2801, on January 20, 
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1951; the second count similarly charged appellant with car¬ 
nal knowledge of said female child on August 10, 1951 (O.J.A. 
125-126; N.J.A. 2). Appellant’s motion for judgment of ac¬ 
quittal was sustained on count number one, therefore, count 
number two only is concerned with this appeal. The trial, cov¬ 
ering an eight-day period, consumed five full days and one 
evening of actual trial. 

On August 18, 1951, appellant was apprehended and incar¬ 
cerated on the charge of carnal knowledge where he remained 
until January 22, 1952, when he was released on personal 
bond (O.J.A. 123-125) ; subsequently, on March 14, 1952, bond 
was set at one thousand ($1,000.00) dollars; indictment was 
on October 29, 1951; trial was commenced on March 25, 1952, 
(O.J.A. 1; N.J.A. 5; Tl), verdict of guilty on count number 
two of the indictment was returned on April 1, 1952, appel¬ 
lant’s motion for a new trial was argued and overruled on 
April 25, 1952 (O.J.A. 122), and on that same date appellant 
was sentenced to imprisonment for a period of from three to 
ten years (O.J.A. 126). All the numerous delays and continu¬ 
ances in this case were at the request of the appellee and over 
the vigorous protest of appellant (O. J. A. 122-125). 

At the commencement of the trial when counsel for appellee 
in his opening statement referred to events which were alleged 
to have transpired a full week after date alleged for the com¬ 
mission of the crime, to wit August 18. 1951, objection was 
promptly made by counsel for appellant and, after a bench 
conference, the Court below permitted the prosecuting attor¬ 
ney to go into these subsequent events. (O.J.A. 4-7; N.J.A. 
12-13; T. 16-20). The prosecuting attorney then proceeded to 
allege certain other crimes purported to have been committed 
by appellant on August 18, 1951, which included threats, des¬ 
troying private property, and kidnapping, in the State of 
Maryland, although there had not been then nor now any de¬ 
terminations of such charges in that state (O.J.A. 5-7; N.J.A. 
13; T. 20-22). Whereupon counsel for appellant moved for a 
mistrial which overruled (O.J.A. 7; N.J.A. 13-14; T. 23). 

Appellee’s first witness, Jack Fitch Mangum, who had just 
begun his internship and who was not a physician licensed to 
practice medicine in the District of Columbia or anywhere 
else, (O.J.A. 7-8, 14-15; N.J.A. 14-15, 23-24; T. 33-34) over ob¬ 
jection was permitted to testify as an expert witness, give the 
results of his medical examination of the prosecutrix, introduce 


certain written medical data and give opinion evidence (O.J.A. 
7-15; N.J.A. 14-24; T. 33-54). 

Appellee’s second witness, Joseph Charles Stone, was a prac¬ 
tical laboratory assistant, who described himself as “Medical 
Technician, Bacteriology” (O.J.A. 17; N.J.A. 27-28; T. 71-79) 
and whose only basic training in bacteriology and parasitology- 
consisted of a six-hour orientation course at an Army medical 
school, while he was an enlisted man in the Navy, of which he 
could not recall the number of hours devoted to parasitology 
(O.J.A. 19-21; T. 77-79). Over objection, this witness w T as 
qualified as an expert in the fields of bacteriology and para¬ 
sitology and was permitted to give expert opinions in these 
fields ar.d testify concerning his examination of certain miscro- 
scopic slides (O.J.A. 22-24; N.J.A. 29-35; T. 80-90). These 
microscope slides (government exhibit No. 2) which were 
supposed to contain certain smears taken by the witness Man- 
gum, were introduced in evidence, over objection (O.J.A. 20; 
N.J.A. SO; T. 83) although when these slides were handed to 
witness Mangum he could not identify them as the same slides 
upon which he had placed the smears and sent to the labora¬ 
tory for examination. The markings on the slides were placed 
there by the witness Stone (O.J.A. 22; N.J.A. 29; T. 81). Also 
copies of certain hospital reports (government exhibit No. 1) 
were introduced in evidence, over objection, although they 
were not identified as anything beyond copies of “records of 
Callinger Municipal Hospital.” The original record was avail¬ 
able but was not brought to court (O.J.A. 9-10; N.J.A. 17-18; 
T. 391. In testifying, these papers were read from freely by 
both Mangum and Stone (J.A. 23; N.J.A. 29; T. 35-36, 82). 

The uncontroverted evidence at the trial showed that, on 
August 10, 1951, the appellant was a painting contractor and 
that his wife, the mother of the prosecutrix by a prior mar¬ 
riage, had born him two children and, on August 10, 1951, was 
in the initial stages of pregnancy with a third. Appellant, his 
wife and two children and his stepdaughter, the prosecutrix, 
were living together as a normal family unit. Approximately 
two and one-half city blocks away lived the wife’s mother, 
Mrs. Josie Wright, with her two children, Hugh Costello, 
aged seventeen, and Janice Wright, aged ten. Mrs. Wright 
was and had been for a long time the recipient of monthly pub¬ 
lic assistance checks from the District of Columbia Board of 
Public Welfare. Sometime prior to August 10, 1951, while she 
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was still receiving the public assistance checks, appellant had 
given Mrs. Wright sums of money and permitted her to charge 
all her groceries on his account for a considerable period 
(O.J.A 93-99; N.J.A. 128-129; T. 539-543). When Mrs. Wright 
abused this privilege appellant refused to continue to support 
her whereupon Mrs. Wright became enraged and swore ven¬ 
geance (O.J.A. 83-84, 93-97; T. 392-395; 539-543). 

A few days prior to August 10, 1951, Mrs. Wright re¬ 
quested appellant to lend her or give her Five Hundred Dollars 
which she needed for some emergency. Appellant did not have 
this money but attempted to borrow that amount from his 
brother who refused to lend this amount when he found out 
that it was to be turned over to Mrs. Wright (O.J.A. 97-99; 
N.J.A. 114, 128-129; T. 507-508, 539-543). Mrs. Wright stated 
that appellant actually had this money but was arbitrarily re¬ 
fusing to let her have it and that if he did not give it to her 
he would be sorry because she would cause him a great deal 
more than five hundred dollar’s worth of trouble (O.J.A. 83- 
84, 98-99). Nonetheless, the money was not forthcoming 
(O.J.A. 83-84, 98-99; N.J.A. 114,128-129; T. 506-508, 540-543). 

The prosecutrix, the stepdaughter of appellant, was so physi¬ 
cally matured that she appeared to be a young woman instead 
of a child (O.J.A. 80; N.J.A. 97; T. 364, 366) and appellant 
and his wife had difficulties with her because she wanted to go 
with young men instead of children her own age (O.J.A. 79-81; 
N.J.A. 97-98, T. 365-367). Immediately prior to August 10, 
1951, she had been found with young men several times under 
questionable circumstances (O.J.A. 80; N.J.A. 98; T. 367-368). 
On at least one occasion immediately prior to the time in ques¬ 
tion appellant had to forbid her seeing a certain young man, 
which prosecutrix resented very much (O.J.A. 81; N.J.A. 98; 
T. 368), and on other occasions it appeared obvious that she 
was seeing young men while appellant and his wife were away 
from home, contrary to their instructions (O.J.A. 80-83; N.J.A. 
98-100; T. 369-376). Also prosecutrix further resented appel¬ 
lant because she was afraid that she would be boarded away 
from home if her mother went to work and she blamed this 
on appellant (O.J.A. 83; N.J.A. 101; T. 388). 

On the night in question, August 10, 1951, at approxi¬ 
mately six or seven o’clock, appellant, accompanied by his 
brother-in-law, Hugh Costello, took his wife to a physician. 
The prosecutrix was at home baby-sitting for her two small 


half-brothers. At approximately 7:30 or 8:00 P.M. they re¬ 
turned to their apartment and appellant’s wife went inside 
for a few minutes to look at the children while appellant and 
Costello waited outside (O.J.A. 81; N.J.A. 100; T. 377-378). 
The two small children were asleep and the prosecutrix was 
watching television. There was evidence that someone else had 
been in the apartment while appellant and his wife were away, 
the living room sofa being in disarray, cigarette butts in the 
ash tray, etc. (O.J.A. 81-82; N.J.A. 100; T. 377-378). Apel- 
lant’s wife returned to the truck in which they had been 
riding and appellant made some business calls accompanied 
by his wife and brother-in-law, Costello. During the evening 
an argument ensued between appellant and his wife and when 
Costello was taken home appellant’s wife left the truck and the 
argument continued on the sidewalk in front of Mrs. Wright’s 
house; appellant slapped his wife and she ran crying into her 
mother’s house and telephoned the police, charging appellant 
with simple assault upon his wife, while appellant drove home. 
(O.J.A. 43, 48-51; N.J.A. 51, 64-67; T. 194-201). Costello did 
not go into his house but walked directly the two and one- 
half blocks to appellant’s house. When he arrived the prosecu¬ 
trix was watching television and appellant was in the kitchen 
about to eat a meal he had prepared, whereupon Costello in¬ 
formed appellant that the police were called for the simple 
assault on appellant’s wife. The prosecutrix asked appellant’s 
permission to go to her mother, which was granted (O.J.A. 51- 
52; N.J.A. 67; T. 202). When the prosecutrix arrived at her 
grandmother’s house her mother was in the bathroom and she 
went to see her. Everyone there was already upset and crying 
at the time (O.J.A. 90-92; N.J.A. 109-110; T. 448-449). Short¬ 
ly after the prosecutrix came to her grandmother’s house, a 
second telephone call was made to the police (O.J.A. 43, 77- 79, 
104- 105; N.J.A. 51-53, 95-96, 132-133; T. 144-147; 360-363, 
648-650). 

Up to this point, there has been no conflict in any of the 
testimony. We now come to some conflicting testimony: 

Both prosecutrix and her mother, Mrs. Wheeler, testified 
that the prosecutrix did not make any statement at her grand¬ 
mother’s house charging appellant with carnal knowledge 
(O.J.A. 40, 91-92; N.J.A. 47, 110; T. 124, 450). Mrs. Wright 
testified that the prosecutrix did make a statement to her 
mother incriminating appellant (O.J.A. 44-45; N.J.A. 56-57, 
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T. 167-170) not to her (Mrs. Wright) but to her mother (Mrs. 
Wheeler). 

On cross-examination, Mrs. Weight admitted that she was 
standing outside the bathroom when she overheard prosecutrix 
make this complaint to her mother (O.J.A. 48; N.J.A. 61; T. 
179). When the prosecutrix took the stand she testified that 
appellant had never carnally known her nor had he ever made 
any improper advances (O.J.A. 40; N.J.A. 47; T. 124-125) ; 
that she was still living with him and her mother as a normal 
family unit; that she was not afraid of him and never had 
been afraid of him and that is she were afraid of him she 
would not be living with him (O.J.A. 36-37; N.J.A. 44; T. 
119). The prosecuting attorney, over objection, was permitted 
to announce surprise and cross-examine and impeach the prose¬ 
cutrix (O.J.A. 29-30; N.J.A. 37-38; T. 104-105) although ad¬ 
mittedly her testimony was no surprise to him and it had been 
known to him six weeks before the trial just how she would 
testify (O.J.A. 24-25; N.J.A. 33-35; T. 90-94). 

Appellee was permitted, over objection, to read ?>? toto a 
typed statement (O.J.A. 62-64; N.J.A. 87-90; T. 295-296, 302- 
305) which was written by a policewoman the morning follow¬ 
ing the incident in question and which uncontroverted evidence 
disclosed the prosecutrix had signed without reading at ap¬ 
proximately 4:00 A.M. the following day after she had under¬ 
gone an ordeal of hours of painful physical examination and 
constant tortuous questioning (O.J.A. 32-33; N.J.A. 40-41; 
T. 111-113). At page 33 of the Old Joint Appendix (N.J.A. 
41; T. 113) the prosecutrix explains why she signed this state¬ 
ment without reading it: 

THE COURT: She may answer. Why was it you didn’t 
read it? 

THE WITNESS: Because everybody was throwing ques¬ 
tions at me and I didn’t know what was going on. 

The prosecutrix also denied that the contents of this typed 
statement were true and testified that she had never at any 
time told anyone that appellant had carnally known her (O.J.A. 
35-36, 39-40; N.J.A. 40-41, 47; T. 111-118, 124-125). 

Counsel for appellee w’as also permitted, over objection, to 
announce surprise and cross-examine another prosecution wit¬ 
ness, Hugh Costello, although there was no substantial devia¬ 
tion in his testimony at the trial from a written statement he 






had given the police months earlier (O.J.A. 50; N.J.A. 65; T. 
197). 

The remaining evidence showed that when appellant was 
informed, on August 10, 1951, that his wife had called the 
police charging him with simple assault for slapping her, he 
left his house, went to her mother’s house and informed her 
that the two small children were alone and did not return until 
August 17, 1951 (O.J.A. 52-53; N.J.A. 68, 69; T. 202; 203, 
206). During this time he had continued with his regular oc¬ 
cupation and when he learned that he had been charged with 
carnal knowledge he returned home and confronted his wife 
and stepdaughter. His wife informed him that the charge had 
been made by Mrs. Wright, Appellant’s mother-in-law. (O.J.A. 
37-38, 84-85; N.J.A. 44-46, 102-103; T. 119-122, 395-397). He 
then took the prosecutrix and her mother to see Mrs. Wright 
who was visiting with a friend, Mrs. Hallie Canada, in Mary¬ 
land. When they arrived at Mrs. Canada’s house neither Mrs. 
Canada nor Mrs. Wright would allow appellant or his family 
to enter the house although all three requested entrance, prose¬ 
cutrix and her mother stating that the prosecurix had to go to 
the bathroom (O.J.A. 37-39, 106; N.J.A. 44-47, 135; T. 119- 
123). Mrs. Canada and Mrs. Wright left via the back way 
and appellant’s wife and stepdaughter entered the house. 
Appellant broke a small glass pane in the front door to effect 
this (O.J.A. 39; N.J.A. 46; T. 123). Janice Wright, the eleven- 
year-old daughter of Mrs. Wright was sleeping in one of the 
rooms. Thereafter, Janice Wright, the prosecutrix, and her 
mother, rode with appellant in his truck to Marlboro to obtain 
hamburger sandwiches. They stopped in front of the Marlboro 
Hotel where appellant got out and inquired in the hotel if the 
dining room was still open. Upon learning that it was not 
open, he returned to the truck and they all drove back to Mrs. 
Canada’s house where prosecutrix and Janice Wright got out 
and appellant and his wife drove off (O.J.A. 60; N.J.A. 84-85; 
T. 282). He was apprehended that morning, August 18, 1951. 
During ad this time no one made any outcry nor attempted to 
leave the truck (O.J.A. 60). 

Janice Wright testified, over objection, that appellant had 
a knife with him (O.J.A. 59; N.J.A. 83-84; T. 280) and thev 
got into the truck under duress; appellant was driving, seated 
next to him was his wife, next to her was Janice Wright, and 
on the farther side from appellant was seated the prosecutrix. 
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She further testified to an incident which was purported to 
have occurred during this drive to Marlboro, which is set out 
in the Old Joint Appendix, at Page 59, (N.J.A. 84; T. 280- 
281), as follows: 

Q. And did he have any conversation with Clea on the 
way down there? 

A. He just asked her if she told, he didn’t say who, he 
said “Did vou tell them it wasn’t me?” And Clea said 
“Yes”. 

Q. “Did you tell them it wasn’t me?” 

A. Yes. I don’t know whom he meant. 

This witness also testified, over objection, that the prosecu¬ 
trix acted “scared” (O.J.A. 60; N.J.A. 85; T. 282). This con¬ 
versation was denied by all the other parties who were then 
present, including the prosecutrix. The testimony of the prose¬ 
cutrix, as well as her mother and appellant, was that there was 
no knife; no duress was used; that Janice Wright got into the 
truck at the invitation of the prosecutrix and her mother as 
well as appellant; that prosecutrix was not frightened; and no 
such conversation as shown above took place between appel¬ 
lant and prosecutrix and no threats had been made by appel¬ 
lant (O.J.A. 37-39, 34-35). 

STATUTES, REGULATION. AND RULE INVOLVED 
District of Columbia Code (1940 edition) Title 22 Sec. 2801: 

Definition and penalty .—Whoever has carnal knowledge of 
a female forcibly and against her will, or carnally knowrs and 
abuses a female child under sixteen years of age, shall be im¬ 
prisoned for not more than thirty years: Provided, that in any 
case of rape the jury may add to their verdict, if it be guilty, 
the words “with the death penalty,” in which case the punish¬ 
ment shall be death by electrocution: Provided further. That 
if the jury fail to agree as to the punishment the verdict of 
guilty shall be received and the punishment shall be imprison¬ 
ment as provided in this section. 

District of Columbia Code (1951 edition) Title 14 Sec. 104: 

Impeachment of oxen witness — surprise. —Whenever the 
court shall be satisfied that the party producing a witness has 
been taken by surprise by the testimony of such witness, such 
party may, in the discretion of the court, be allowed to prove, 
for the purpose only of affecting the credibility of the witness, 
that the witness has made to such party or to his attorney 
statements substantially variant from his sworn testimony 
about material facts in the cause: but before such proof can 



be given the circumstances of the supposed statement suffi¬ 
cient to designate the particular occasion must be mentioned 
to the witness, and he must be asked -whether or not he made 
such statements and if so allowed to explain them. 

District of Columbia Code (1951 edition) Title 2 Sec. 122: 

Evidence to be submitted with application — Licensing of 
those practising before effective date of this chapter — Edu¬ 
cation and training. —Each applicant for a license to practice 
the healing art, to be issued after examination, shall submit 
w’ith his application proof satisfactory to the Commission that 
he is not less than twenty-one years of age; that he is of good 
moral character; that he had had not less than two years of 
preprofessional education and training in a college or univer¬ 
sity acceptable to the Commission before entering on the study 
of the healing art; that he has studied the healing art through 
not less than four graded courses of not less than nine months 
each, in a professional school or schools registered under this 
chapter, and has been graduated by such a school with the de¬ 
gree of doctor of medicine, doctor of osteopathy, or some equiv¬ 
alent degree; and, if required by the Commission, that he has 
had not less than one year of training in a hospital registered 
by the Commission under this Chapter: Provided, That an 
applicant who has had the education and training required 
above, in preprofessional and professional schools, but whose 
graduation has been deferred by the professional school he last 
attended until after he has completed his training in a regis¬ 
tered hospital, may be admitted to examine; but no license 
shall be issued to any such applicant until after he has been 
graduated from a registered school: Provided further, That 
an applicant for a license to be issued after examination who 
was graduated before February 27,1929. by a school registered 
under this chapter may, if otherwise qualified, be admitted to 
examination upon proof by the applicant of such preprofes¬ 
sional education and training, and of such graduation, as were 
required by the laws of the District of Columbia regulating the 
practice of medicine and surgery at the time of such gradua¬ 
tion : Provided further. That an applicant for a license to prac¬ 
tice osteopathy and surgery who has been graduated as afore¬ 
said prior to December 31, 1930, shall be examined and li¬ 
censed on showing that he was graduated by a high school ac¬ 
ceptable to the Commission before he entered on the study of 
osteopathy and that he in all other respects is qualified as afore¬ 
said for examination: And provided further, That an applicant 
for a license to practice drugless healing, who has been grad¬ 
uated before December 31, 1935, may be admitted to examina¬ 
tion on proof that before entering on the study of drugless 
healing he was graduated by a high school acceptable to the 
Commission, and that he in all other respects is qualified as 
aforesaid for examination, and was graduated by a school 
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registered under this chapter, teaching the method of healing 
that he intends to follow, with a degree appropriate to that 
method of healing, after not less than three graded courses of 
resident study and training of at least six months each. After 
December 31, 1935, every such applicant shall be required to 
submit, before he is referred to an examining board for exami¬ 
nation, evidence of not less than two years’ education in a col¬ 
lege acceptable to the Commission and not less than four 
graded resident courses of professional study of not less than 
nine months each, in the same manner and to the same extent 
as are required of other applicants for licenses to practice the 
healing art. 

An applicant for a license to practice midwifery shall sub¬ 
mit proof, satisfactory to the commission, that before begin¬ 
ning the study of midwifery she had been graduated by a high 
school acceptable to the commission and thereafter studied 
midwifery in a school of midwifery registered under this 
chapter, for at least two graded courses of six months each, 
including attendance of not less than twenty-five cases of 
labor, and was duly graduated by that school. 

Minutes of Meeting of Commission on Licensure held May 20, 
1929, Minute Book, Page 2: 

On motion of Dr. Ballou, the Commission adopted one year’s 
interne training as a minimum standard for applicants ap¬ 
plying for license to practice medicine or osteopathy in this 
District. 

Rule 29 (a) Federal Rules of Criminal Procedure: 

Motion for Judgment of Acquittal .—Motions for directed 
verdict are abolished and motions for judgment of acquittal 
shall be used in their place. The court on motion of a defend¬ 
ant or of its own motion shall order the entry of judgment of 
acquittal of one or more offenses charged in the indictment or 
information after the evidence on either side is closed if the 
evidence is insufficient to sustain a conviction of such offense or 
offenses. If a defendant’s motion for judgement of acquittal at 
the close of the evidence offered by the government is not 
granted, the defendant may offer evidence without having re¬ 
served the right. 


SUMMARY OF ARGUMENT 

1. The witness, Jack Fitch Mangum, who was not a phy¬ 
sician licensed to practice medicine in the District of Columbia 
or elsewhere, was qualified, over objection, as a physician and 
as an expert witness was permitted to give the result of his 
medical examination of the prosecutrix and give expert opinion 


evidence as a physician. This witness had begun his interne- 
ship approximately a month before this examination. He had 
not passed either the District of Columbia or any State medical 
examination nor did he possess even the minimum require¬ 
ments prerequisite to apply for such examination. He was 
improperly qualified as an expert witness and his testimony 
was, therefore, inadmissable. 

2. Certain microscope slides and copies of hospital reports 
were improperly admitted in evidence, over objection, there 
being no proper identification of either. These slides pur¬ 
ported to establish that sperm was found in the vagina of the 
prosecutrix and were supposed to contain urethral and vaginal 
smears obtained by the witness Mangum from the prosecutrix 
which were examined microscopically by the witness Stone 
the following day. The identifying markings were made there¬ 
on by Stone after he had received them from “the admitting 
office” the following day. When these slides were handed to 
Mangum he could not identify these as the slides containing 
tiie smears he had taken from the prosecutrix. Also no show¬ 
ing was made as to continuous custody of these slides to elimi¬ 
nate the possibility of being mixed up with or contaminated 
by others. The necessary links in the chain of identification 
were missing. The records were not identified beyond being 
called copies of “hospital records” by Mangum, although the 
original was available but was not brought to Court. 

?>. The witness, Joseph Charles Stone, a “medical techni¬ 
cian. bacteriology” who had no college degrees and who had 
received no college training in bacteriology, and whose only 
basic training in bacteriology and parasitology consisted of a 
six-hour orientation course of elementary training which he 
received while an enlisted man in the Navy, nevertheless, was 
qualified, over objection, as an expert in the field of bacter¬ 
iology and parasitology and permitted to give the result of his 
bacteriological examination of specimen on microscope slides 
and give expert opinion evidence. This witness had not passed 
any examination required by any state or territory nor by any 
college or university and had no professional status. He was 
not properly qualified as an expert witness and, therefore, his 
testimony was inadmissible. 

4. The Court below erred in permitting the prosecuting at¬ 
torney, over objection, to announce surprise and cross-examine 
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his own witness, Hugh Costello, when there had been no sub¬ 
stantial deviation in his testimony at the trial from his written 
statement given the police months earlier. This device was 
for the purpose of leading his own witness and asking ques¬ 
tions that otherwise would have been inadmissible. Also, it 
was an attempt to show that this witness w’as on friendly 
terms with the appellant and his testimony should be con¬ 
strued unfavorably to appellant. Counsel for appellee vouched 
for the credibility of this witness and he is bound thereby in 
the absence of a clear showing of surprise, which was not 
done in this case. This is in contravention of the statute 
(D.C. Code, 1951 Ed. 14-104) as well as the general rule. 

5. The Court erred in permitting the prosecuting attorney, 
over objection, to announce surprise and impeach and cross- 
examine his own witness, the prosecutrix, when there was no 
actual surprise and her testimony was known to him months 
before the trial. Counsel for appellee likewise vouched for 
the credibility of this witness when he put her on the stand 
and he is bound thereby. The sole purpose of this device was 
a surreptitious attempt to show that the prosecutrix was not 
telling the truth when she denied that the appellant had car¬ 
nally known her, and thereby, in this negative fashion, pur- 
suade the jury that he had carnally known her and obtain a 
conviction without establishing a prima facie case. This is also 
contrary to the statute (D.C. Code, 1951 Ed. 14-104) and the 
well-established rule. 

6. The Court erred when it permitted the prosecuting at¬ 
torney, over objection, to read in toto a statement prepared by 
a policewoman several hours after the incident in question 
which was signed by the prosecutrix, a ten-vear-old girl, with¬ 
out reading it, at approximately 4:00 A.M., after hours of 
painful physical examination and constant tortuous question¬ 
ing, when she admittedly was too confused to known what was 
going on. The prosecutrix consistently denied that the con¬ 
tents of such statement were true; that at no time did she 
ever say that the contents of such statement were true; that 
she never made any such statements as contained in this 
paper; and that appellant had at no time ever had, or at¬ 
tempted to have, carnal knowledge of her or made any im¬ 
proper advances. The reading of this statement was not for 
the purpose of impeaching the credibility of the prosecutrix, 
as claimed by the prosecuting attorney, but solely for the pur- 
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pose of inflaming the passions and prejudices of the jury 
against appellant and it was used, over objection, as probative 
evidence contrary to the statute (D.C. Code, 1951 Ed. 14-104) 
and the universally established rule. 

7. The Court below erred in permitting the witness, Mrs. 
Josie Wright, a patently biased witness, to testify, over ob¬ 
jection, concerning a conversation between prosecutrix and 
her mother out of the presence of the appellant which she 
claimed to have overheard from outside the bathroom. In 
this conversation the prosecutrix is supposed to have told 
her mother that appellant “had something to do with me.” 
Such a conversation was denied by both the prosecutrix and 
her mother. While the fact that a complaint is made in a car¬ 
nal knowledge case is admissible, the details of that complaint 
are not admissible. This was admitted by the Court below 
solely for the purpose of showing that a complaint had be 
made, but in admitting all the details of such alleged complaint 
constituted an attempt by the prosecuting attorney to estab¬ 
lish his case in chief on purely hearsay testimony which is 
clearly inadmissible. 

8. Testimony by other witnesses to the effect that at one 
time the mother of the prosecutrix believed that there might 
be some basis to the charge of carnal knowledge against ap¬ 
pellant, introduced over objection, is purest form of hearsay 
and admissible under no theory known to appellant. Yet this 
evidence was used as probative evidence as a part of the prose¬ 
cution's case in chief. 

0. It was fatal error to permit the government to use evi¬ 
dence purporting to show flight and threats and commission of 
other crimes of an unrelated nature committed a full week 
later in Maryland as probative evidence of the government’s 
case in chief. The purpose of this testimony was to show that 
appellant committed other crimes of a totally unrelated nature 
in Maryland eight days after the time in question. The pre¬ 
text for admitting this was to show (1) flight, and (2) threats 
made against the prosecutrix. The government did not estab¬ 
lish flight and the only testimony concerning threats was the 
statement of one witness who claimed to have overheard ap¬ 
pellant ask the prosecutrix, a w r eek later, “Did you tell them it 
wasn’t me?” This testimony was denied by both the prosecu¬ 
trix and her mother who both stated that they went with ap- 
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pellant willingly and were not frightened nor threatened. Fur¬ 
thermore, flight standing alone is evidence of nothing. Like¬ 
wise with threats. At best, they can only be considered as a 
circumstance corroborating probative evidence. In this case, 
there was no probative evidence for these facts to corroborate. 
They are not probative evidence in and of themselves. They 
do not even rise to the stature of a presumption and, arguendo . 
if these could raise presumptions, the stronger of two pre¬ 
sumptions must prevail and the presumption of innocence 
would be the stronger. 

10. Appellant was substantially prejudiced and deprived of 
a fair trial by reason of misconduct on the part of the prose¬ 
cuting attorney. A reading of the pertinent portions in the 
Joint Appendix, or of the entire record, disclose that the acts 
complained of were deliberate and consistent and not merely 
ihadvertent. He was guilty of misstating the facts both in 
his opening statement and closing argument; of putting into 
the mouths of witnesses things which they had not said; of 
suggesting by his questions and summation that statements 
had been made to him personally, out of court, in respect of 
which no proof was offered; of bullying and arguing with wit¬ 
nesses; of disregarding the admonitions and instructions of 
the trial court; of telling the jury to disregard the trial court’s 
instructions; of introducing evidence for a limited purpose and 
then, contrary to the trial court’s instructions, arguing that 
such evidence was probative and part of his case in chief; of 
presenting to the jury his personal views of appellant’s motive 
when expressly forbidden to do so by the trial court; in asking 
the jury, in arriving at their verdict, to choose between his 
own personal honor and integrity and that of appellant: of 
telling the jury that appellant’s trial counsel, as well as ap¬ 
pellant, had persuaded a government witness to commit per¬ 
jury, although no evidence whatever was offered: of insinuat¬ 
ing that appellant’s trial counsel, as well as appellant, con¬ 
spired to obstruct justice, although no evidence whatever was 
offered; of unjust and prejudicial characterizations of appel¬ 
lant and his wife; of suggesting to the jury that the contents 
of certain papers or documents, which w’ere not introduced in 
evidence, were damaging to appellant and if they were not 
damaging appellant would have offered them in evidence, al¬ 
though no such evidence was presented; and, in general, of 



conducting himself in a thoroughly indecorous and improper 
manner. 

11. There was insufficient evidence to warrant submission 
of the case to the jury over appellant’s motion for a judgment 
of acquittal. There was no probative evidence whatsoever to 
establish guilt on the part of appellant beyond a reasonable 
doubt. The government sought to establish a corpus delicti 
by introduction of microscopic slides which were not properly 
identified and by witnesses who were not properly qualified 
as expert witnesses. Assuming, arguendo, a corpus delicti 
had been established there is nothing whatever of a probative 
nature to connect appellant with the crime charged. The 
government attempted to establish appellant’s guilt by at¬ 
tempting to show (1) that a complaint had been made, (2) 
flight on part of appellant, (3) threats against prosecutrix. 
The rest of the evidence which the government introduced was 
for the purpose of impeachment and cannot be used as pro¬ 
bative evidence to establish a case in chief. (D.C. Code, 1951 
Ed. 14-104). Even, arguendo, if the government had properly 
established the foregoing three points, it still would be insuf¬ 
ficient to withstand appellant’s motion for a judgment of ac¬ 
quittal. 


ARGUMENT 

1 

A Person Who Is Not Licensed to Practice Medicine in the District 
of Columbia or Elsewhere and Who Has Not Completed His 
Minimum Educational Requirements to Obtain Such a License 
Was Improperly Qualified as a Physician and Expert Witness. 

The witness, Jack Fitch Mangum, over objection, was quali¬ 
fied as a physician and expert witness and permitted to testify 
concerning his detailed medical examination of the prosecu¬ 
trix, to give expert opinion evidence and to introduce and in¬ 
terpret medical reports. The witness testified that he was not 
licensed to practice medicine in the District of Columbia or 
anywhere else. He obtained his M.D. degree from Duke Uni¬ 
versity in March, 1951, and started his interneship July 1, 
1951, exactly one month and ten days before his examination 
of the prosecutrix. 

The District of Columbia Code (1951 edition) at Title 2 
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section 122, which was in effect at the time of the trial herein 
sets out the qualifications of applicants for examination for 
license to practice medicine in the District of Columbia, pro¬ 
vides in part as follows: 

. . and has been graduated by such a school with the 
degree of doctor of medicine . . . and, if required by the 
Commission that he has had not less than one year of 
training in a hospital registered by the Commission under 
this chapter: . . 

Immediately after the foregoing statute was enacted, the 
Commission on Licensure to Practice the Healing Art in the 
District of Columbia required a full year’s interneship and has 
continuously required such training since 1929. The action of 
the Commission implementing the statute is set out below, 
page 2 Minutes of Meeting of the Commission on Licensure 
held May 20, 1929: 

On motion of Dr. Ballou, the Commission adopted one 
year’s interne training as a minimum standard for appli¬ 
cants applying for license to practise medicine or osteo¬ 
pathy in this District. 

This witness had just begun his hospital training and did 
not possess even the minimum qualifications required to stand 
an examination to obtain a license to practice medicine. He 
is still serving his apprenticeship required by the minimum 
standards of his profession. He must, therefore, be classified 
as a medical student and not a professional man. 

While the qualification of an expert witness is a question 
for the trial court’s discretion and will not ordinarily be dis¬ 
turbed by an appellate review, (Pollard v. Hawfield, 83 U.S. 
App. D.C. 374, 170 F. 2d 170, 336 U.S. 909, 69 S. Ct. 514, 93 
L. Ed. 1073, Rehearing denied 69 S. Ct. 654, 336 U.S. 929, 
93 L. Ed. 1089; District of Columbia v. Chessin f 61 App. 
D.C. 260, 61 F. 2d 523) nevertheless, where there is an 
abuse of this discretion, such ruling, of course, should be 
corrected. In the Pollard v. Haw field (supra) a duly licensed 
physician who had practiced medicine for twelve years, who 
had attended patients suffering from paralysis and who spe¬ 
cialized in internal medicine was qualified as an expert medi¬ 
cal witness. However, this Court sustained the lower court in 
holding that it was proper to permit this witness to testify 
as to the paralysis but excluded any testimony of the physician 
as to the affect of paralysis on the mental faculties as he did not 


have specialized training in mental illnesses and disorders. 
In Graney v. St. Louis , I.M. & S.R. Co., 157 Mo. 666, 57 S.W. 
276, 50 L.R.A. 153, it was held that a professor of physics 
may not state his opinion as to suction produced by a passing 
railway train. Thus is a high degree of qualification required. 

Since the testimony of an expert witness in giving opinion 
evidence is an exception to the hearsay rule, a high degree of 
qualification should be required as the jury are required to 
rely upon his superior knowledge and generally give the same 
or more weight to his opinions as they w T ould to the factual 
testimony of another witness. While it is not argued that an 
expert witness, to be properly qualified, must be at the top of 
his profession, nevertheless, it is appellant’s contention that 
an expert witness must at least be a duly accredited member 
of such profession. This should be particularly true of learned 
and long-established professions such as law and medicine. In 
the instant case the witness Mangum was not a member of the 
medical profession not being licensed to practice medicine in 
the District of Columbia or elsewhere nor did he even have 
the minimum requirements to become a member of that pro¬ 
fession. It is doubted if this witness could be qualified to 
testify and give expert opinion evidence in a civil suit, such as 
a negligence or personal injury action, and this should apply 
a fortiori in a criminal case — particularly a capital case. 
Therefore, it was an abuse of discretion on the part of the 
trial court to allow this witness to qualify as a physician and 
give expert medical testimony. 
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II 

Microscope Slides Were Improperly Admitted into Evidence, Over 
Objection, the Chain of Indentihcation Being Incomplete; 
Unidentified Copies of Hospital Records Are Inadmissible 

The witness Mangum testified that he took smears from 
the body of the prosecutrix which he placed on microscope 
slides (O.J.A. 8-11; N.J.A. 15-18; T. 35-401) and the witness 
Stone testified concerning the result of his microscopic exami¬ 
nation of certain slides' which ‘‘came from the admitting of¬ 
fice,” (O.J.A. 22-24; N.J.A. 28-33; T. 80-89) the next day. 
The only time the witness Mangum testified concerning a 
possible identification of these slides is contained on pages 46 
and 47 of the transcript. This testimony was inadvertently 
left out of the Old Joint Appendix and, in fairness to the 
Court and the appellee, appellant sets out below the entire 
redirect examination, which is the “identification” of these 
slides and respectfully directs the Court’s attention thereto: 

Q. Doctor, I show you this Government Exhibit 2 for 
identification purposes, and I will ask you if you will take 
that apart, if it is feasible, sir and identify just what it is, 
please. If it is not feasible, don’t disturb it. 

A. (Opening packet) These are the slides of the type 
used for us to make our smears at Gallinger Hospital. 

Q. Can you more specifically identify these slides? 

A. Yes. There is a name scratched on this slide— 
T-e-e-t-s. 

Q. I see. And how about the other slide? 

A. Yes, on the other slide, also. 

Q. And is there anything to indicate whether the slide 
is urethral or vaginal? 


1 Even the identification of organisms alleged to have been 
found on the slide in question was lacking in complete clarity. 
The witness testified on direct examination (O.J.A. 23) that 
“They were negative for gonorrhea but I did find sperm on 
the slide.” When he was then asked (still on direct examina¬ 
tion) : “In the field of bacteriology, is there anything else that 
looks like spermatozoa?” he replied: “Not to look like; you 
may find animal sperhatozoa but in this particidar case that 
would not be a proven case: (emphasis supplied) what I mean 
is this sperm, as far as I was concerned, was on the slide. 
Where it came from I don’t know, but it resembled human 
sperm as far as I was concerned.” 




A. Yes. Here is a U on it; and the other is a vaginal 
smear. 

Q. And are those the slides which you transmitted 
through channels to have examined by your bacteriologist, 
or by your bacteriological laboratory, in connection with 
this particular examination of Cleatresia M. Teets? 

A. We have her name on them. I cannot say that these 
are definitely the slides that we made (emphasis sup¬ 
plied) ; but they certainly have her name on them. They 
are the slides of the type that we use, and labeled as we 
label them. 

Q. Do you have a date on there? 

A. 8-11-51. 

MR. McNAMARA: May they be received in evidence, 
Your Honor? I formally do tender them. 

THE COURT: I imagine you will have to connect them 
up. 

MR. McNAMARA: Very well, Your Honor. I just wish 
to obviate the necessity of having the doctor come back. 

THE COURT: I assume you will connect them up. 

MR. McNAMARA: I have no further questions. 

MR. DUCKER: I have some questions, if the Court 
please. 

It will be noted that these slides were not formally intro¬ 
duced in evidence at the time set out above but were only 
marked for identification as the government’s exhibit No. 2. 
They were formally introduced, over objection, as set out at 
page 21 of the Old Joint Appendix (N.J.A. 30; T. 83). It is 
also pointed out that at the time these slides were formally 
offered into evidence appellant objected to their introduction 
for the very reasons set out herein, i.e., there was insufficient 
identification. 

The witness Mangum testified that he took certain smears 
but at no time identified the slides which were offered as the 
government’s exhibit No. 2 as containing the smears. On the 
contrary, the above colloquy shows that he positively stated 
“I cannot say that these are definitely the slides that we made; 
but they certainly have her name on them.” The witness Stone 
admitted (O.J.A. 22; N.J.A. 28-29; T. 80-81) that he (Stone) 
placed the markings, including the name of the prosecutrix, 
on the slides and vaguely states that “they came from the ad¬ 
mitting office” and that concerning one of the slides: “sperm, 
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as far as I was concerned, was on the slide. Where it came 
from I didn't know, but it resembled human sperm as far as 
I was concerned” (O.J.A. 23; N.J.A. 30; T. 82-83). This wit¬ 
ness also testified by reading, over objection (O.J.A. 23; N.J.A. 
29; T. 82), from government’s exhibit No. 1 which was 
a copy of certain hospital records which were introduced in 
evidence, over objection, even though the original was avail¬ 
able but was not introduced." There was no direct evidence 
whatever concerning the custody of these slides ad interim 
between Mangum and Stone, a period of from six to fifteen and 
one-half hours. 

Therefore, since there were missing necessary links in the 
chain of identification, Mangum being unable to identify the 
slides and no showing of where the slides went after they 
left Mangum’s hands, ruling out the possibility of the slides 
being mixed up with or contaminated by others, plus the fact 
that there was no examination of the slides by Mangum and all 
marks of identification of the slides were placed thereon by 
Stone, there were missing necessary links in the chain of iden¬ 
tification to permit the admission of this evidence over objec¬ 
tion. Novak v. District of Columbia, 82 U.S. App. D.C. 95, 160 
F. 588; Smith v. United States, 81 U.S. App. D.C. 296, 157 
F. 2d 705. 

In the Novak case, supra, evidence was offered concerning 
an analysis of urine. At the trial a police officer testified that 
after he obtained the sample of urine from the defendant hc- 
labeled the flask containing it with the defendant’s name and 


"The government’s exhibit No. 1, admitted over objec¬ 
tion, consisted of two copies of a certain hospital record, 
the original of which was at the Women’s Bureau of the 
Police Department (O.J.A. 9-10; N.J.A. 17-18; T. 39-40). 
These records were supposed to establish that spermatozoa 
was found on the microscope slides. These records were 
read freely, over objection, by both Mangum and Stone. 
These records were never identified by anyone except 
where Mangum referred to them as hospital records and 
indicated that he did not write them as he stated (O.J.A. 
12; N.J.A. 19-20; T. 43) that he had not examined the 
slides and knew of their contents only by what he had read 
in these records. There is no evidence as to who wrote 
these records nor evidence connecting up these records 
with the slides, nor was there any testimony of the cus¬ 
todian of these records. 



the time and place of taking it; that he wrote his own initials 
on the label and the next day turned the specimen over to the 
District Health Department laboratories. Then a chemist 
testified concerning an analysis he made from a sample he had 
withdrawn from this flask. 

In delivering the opinion of this Court in the Novak case (82 

U.S. App. D.C. 95 at pp. 95-96) Mr. Justice Clark stated: 

It is our holding that the laboratory records and the 
chemist’s testimony respecting the analysis were not prop¬ 
erly admissible in evidence because the District of Colum¬ 
bia failed sufficiently to identify the sample from which 
the analyses were made as being that sample taken from 
appellant. The police officer who secured the sample was 
present in court and testified to the manner in which he 
labeled the flask containing appellant’s urine and how he 
placed his initials on the label. The chemist, when he tes¬ 
tified, had beside him the bottle of urine on which he had 
made an analysis. But no effort w T as made to hand to the 
police officer, who was present in court, the bottle the 
chemist had used to see if he could identify it as the bottle 
he had labeled and initialed. There is missing a necessary 
link in the chain of identification. 

The case at bar is on all fours with the Novak case, except, 
if anything, here appellant’s contention is more compelling. 
In the Novak case the officer who took the sample, in all 
probability, could have identified the flask from which the 
analysis was made if the prosecutor had handed him the 
bottle for identification. In the case at bar the exhibit was 
handed to the witness who took the sample and he positively 
stated that he could not identify it. The government not only 
failed to identify these slides, but by the testimony of the 
government’s own, and only, witness on that point, such iden¬ 
tification is impossible. 

The essential gist of the prosecution was that spermatozoa 
purported to have been found on the microscope slides came 
from the vagina of the prosecutrix and that they were lodged 
there by appellant. “The articles proffered being inadmissible 
because insufficiently identified, there was a failure of proof on 
the point.” Smith v. United States, 81 U.S. App. D.C. 296, 157 
F. 2d 705. 
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III 

The Witness Stone Was Improperly Qualified as an Expert Wit¬ 
ness in the Field of Bacteriology and Parasitology, Having Had 

No Academic Training or Equivalent Education in those Fields 

Whatsoever. 

The witness, Joseph Charles Stone, over objection, was qual¬ 
ified as an expert in bacteriology and parasitology. He gave his 
occupation as “medical technician, bacteriology*” but the evi¬ 
dence clearly shows that he has no professional standing as a 
bacteriologist or parasitologist and could properly be classified 
merely as a laboratory assistant. He admitted that he had no 
college training in bacteriology whatever. His sole training in 
bacteriology and parasitology consisted of a six-hour orienta¬ 
tion course of elementary training which he received at an 
army* school while he was an enlisted man with the United 
States Navy. Of this six-hour course he could not state how 
many* hours were devoted to bacteriology and how many were 
devoted to parasitology*. This course lasted approximately five 
(5) months. He stated that he had taken some pre-medical 
college courses, but none of these were in bacteriology* or para¬ 
sitology*. He further listed as qualifications some training he 
had received from the Public Health Service and the Rocke¬ 
feller Foundation, the extent of which he did not disclose but 
which contained no courses in basic biology or parasitology*. 
It is noteworthy at this point to observe that this witness listed 
as a qualification the fact that he had worked for the United 
States Hospital Service as an orderly! He listed this experi¬ 
ence, apparently giving it equal importance to any other train¬ 
ing he had received. In other words, the only training in basic 
bacteriology or parasitology which this witness had received 
was the six-hour elementary orientation course referred to 
above. This witness had not passed any* examination required 
by r any state or territory* nor by any college or university and 
he has no professional standing whatever. Appellant adopts 
the same argument concerning the qualification of an expert 
witness as advanced in Chapter I, preceding, and respectfully 
contends that it was an abuse of discretion on the part of the 
trial court to qualify this witness as an expert biologist and 
parasitologist and to permit him to give the results of his 
bacteriological examination of microscope slides and give ex¬ 
pert opinion evidence. 


It Was Improper to Permit the Prosecuting Attorney, Over Objec¬ 
tion, to Announce Surprise and Cross-examine His Own Witness, 
Hugh Costello, in the Absence of a Clear Showing of Surprise 
when his Testimony Coincided with a Written Statement he Had 
Given the Police Months Earlier and an Absence of Necessity 
for Impeachment. 

The witness, Hugh Costello, the brother-in-law of the appel¬ 
lant and the son of the witness, Mrs. Josie Wright, testified 
that he was riding in the truck with appellant and appellant’s 
wife, his sister, on the night in question; that a controversy 
arose between appellant and his wife; that when they took this 
witness home this controversy culminated in an affray in 
which appellant slapped his wife and she went crying into her 
mother’s house and called the police, charging appellant with 
simple assault. This testimony coincides with a statement the 
witness had given the police over seven (7) months earlier. 
Nevertheless, the prosecuting attorney, over objection, an¬ 
nounced surprised and was permitted to cross-examine his own 
witness without any showing of surprise on any material 
point. The colloquy, which is a part of the direct examination 
of the witness, is set out at pages 50 and 51 of he Old Joint Ap¬ 
pendix (N.J.A. 65; T. 197) and is quoted in part as follows: 

Q. And what happened when you got home? 

A. When I got out of the truck, my sister jumped out 
of the truck and my brother-in-law got out behind her, 
and there was a brawl in the street. 

Q. At what time was this? 

A. Around nine o’clock. 

MR. McNAMARA: If your Honor please, at this time 
I claim surprise and ask permission to cross-examine the 
witness on the basis of a prior, inconsistent statement. 

THE COURT: With regard to the time? 

MR. McNAMARA: With regard to the time. This is 
most material. Your Honor. Nine o’clock is the time he 
says this happened. 

THE COURT: You have announced surprise. 

MR. McNAMARA: And may I proceed, please? 

THE COURT: Yes. 

MR. DUCKER: This is over objection, Your Honor. 

THE COURT: Yes. 
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♦ * * 

Q. Now, my pending question is, does this assist you to 
refresh your recollection as to the time you got home? 

A. It has been so long ago, I don't remember what time 
I got home. 

THE COURT: What is your best recollection? 

THE WITNESS: My best recollection is I got home as 
the brawl started. 

* * * 

THE COURT: You have seen the statement. Which is 
the correct hour? At 12:15, or between nine and ten? 

THE WITNESS: Offhand I don’t know. Your Honor. 

In this country the rule is well established that, subject to 
certain exceptions, a party may not impeach his own witnesses, 
whether the trial is civil or criminal. (58 Am. Jur. 438 et seq.) 
one of the exceptions being a clear showing of surprise on a 
material point. However, to justify impeachment by proof of 
prior inconsistent statements, it must appear that the witness 
testified to facts which tended to destroy or injure the party’s 
case or contradicted evidence which he reasonably relied on to 
corroborate. (Burd v. District of Columbia. 43 A. 2d 46). 

The District of Columbia Code (1951 edition) Title 14 Sec¬ 
tion 104, expressly provides that the trial court, when satis¬ 
fied that a party producing a witness has been taken by sur¬ 
prise. in its discretion may permit the party to prove that the 
witness has made to the party or his attorney statements sub¬ 
stantially variant from his sworn testimony, provided the cir¬ 
cumstances of the supposed statements are first called to the 
witness’s attention and the witness asked if he made such 
statements and. if so, allowed to explain them. “This section of 
the Code merely reduced to concrete form the established rule.” 
Smith v. Uvited States. 57 App. D.C. 71, 17, F. 2d 223, 224; 
Din'd v. Dis+rict of Columbia, 43 A. 2d 46. And the Code ex¬ 
pressly provides that the contradictory statements are admis¬ 
sible “for the purpose only of affecting the credibility of the 
witness.” Johnson v. Newton, 58 App. D.C. 118. 25 F. 2d 542; 
Din'd v. District of Columbia, supra. 

In the instant case there was no substantial variance shown 
between the written statement made by Costello over seven 
morths prior to the trial and his sworn testimony at the trial. 
He testified that he was taken home at the time of the brawl 




and that after this length of time he could not state the exact 
hour. The reason assigned by the prosecuting attorney for an¬ 
nouncing surprise in this case, at best, is frivolous and fur¬ 
thermore he did not comply with the statue by first calling this 
prior statement to the witness’ attention and asking if he made 
this statement and giving him a chance to explain it. 

In the course of the direct examination of this witness the 
prosecuting attorney, over objection, attempted on three (3) 
different occasions to find his own witness in a false statement 
(O.J.A. 53; T. 205). 

Viewing the tactics of the prosecutor on this point we 
cannot escape the conclusion but that the abortive attempts to 
show surprise and impeach the credibility of his own witness 
was for no other reason than to lead his own witness and ob¬ 
tain the advantages of cross-examination to which he would 
not otherwise be entitled and to convey to the jury the im¬ 
pression that this witness was coloring his testimony to favor 
appellant. He set the stage for this before Costello took the 
stand when he elicited from the prosecutrix on direct exami¬ 
nation that appellant and Costello were good friends (O.J.A. 
23; N.J.A. 36; T. 102-103). He further disclosed his plan 
when, after he had been permitted to announce surprise and 
impeach Costello, he asked the question (O.J.A. 51; T. 200), to 
which (oddly enough) 1 objection was sustained: “You have 
. been with the defendant throughout the pendency of this case 
every day it has come to court, haven’t you.” The prosecutor 
continued his consistent pattern when he stated in his closing 
argument to the jury that Costello had been “in association 
with the defendant throughout the trial.” (O.J.A. 114; N.J.A. 
143: T. 701) and he was lying when he made statements that 


1 There seemed to be some confusion on the part of the trial 
court on this point. First the prosecutor was allowed to an¬ 
nounce surprise and impeach his own witness (O.J.A. 50; 
N.J.A. 65; T. 107) then at a later point in his examination, 
curiously enough, the trial court sustained defendant’s objec- 
t’*on to an impeaching question, stating to the prosecutor: 
“You are not permitted to call a witness and then impeach 
him.” Later, the trial court seemed to compromise the issue 
(O.J.A. 53; T. 205). Then, even more curiously, the trial court 
permitted the prosecutor, over objection, to fully impeach and 
discredit this witness in his closing arguments. (J.A. 114-116; 
N.J.A. 143-144; T. 701-703). 
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could be construed favorable to the defendant, that he had 
changed his testimony to accommodate defendant, and that his 
statements that could be construed against the defendant were 
true (O.J.A. 114-116; N.J.A. 143-144; T. 701-703). 

The prosecuting attorney vouched for the credibility of this 
witness when he placed him on the stand and he is bound by 
his testimony in the absence of a clear showing of surprise, 
showing that the witness testified to facts which tended to 
destroy or injure the government’s case or contradicted evi¬ 
dence on which it reasonably relied to corroborate. (See: Byrd 
v. District of Columbia, supra: Smith v. United States, supra). 
This the prosecutor failed to do. 

Furthermore, there was no “necessity” lor impeachment 
within trie meaning of the Byrd and Smith cases cited above. 
A fuller discussion of this point is contained in the following 
Chapter V. 

V 


The Court Iirred ir. Permitting th: IVosccntinr; 
jection. to Announce Surprise and impeach 
the Prosecutrix, when in Fact di'.rv N 

Testimony Was Known to Him Six Weeks 


Att >rn.’v. Over Ob- 
il:s Own Witness, 
a Sj.rp.isv? and h r 
Ik Fare the Trial. 


The prosecuting witness, Cleatresia M. Teets, testified that 
the appellant had never carnally known her nor had he ever 
attempted to have carnal knowledge of her nor had he ever 
made any improper advances to her. Counsel for appellee 
vouched for the credibility of this witness when he placed her 
on the stand, knowing how she was going to testify. This was 
brought out at a bench conference just prior to this witness 
taking the stand (O.J.A. 24-25; N.J.A. 33-34: T. 90-94) in 
which the prosecuting attorney informed the court that he had 
seen a written statement signed by the prosecutrix stating: “I 
wish to state that Rodney Wheeler had never done anything to 
me in any way; that I told this story because my grandmother 
made me. She doesn’t like Rodney Wheeler” and he believed 
the prosecutrix would so testify. This statement was shown to 
him by appellant “on the day that he turned these witness in 
as per the court order.” That was on February 12, 1952. six 
(6) weeks prior to the trial. He told that this was contrary to 
previous statements made to him and the police. On this basis 
the prosecutrix asked the trial Court to call the prosecutrix as 




the Court’s witness in order that he might obtain the privilege 
of cross-examination. The trial court denied this motion stating 
that if the prosecutor had that information he could have dis¬ 
qualified himself and taken the stand as a witness himself. The 
prosecutor did not disqualify himself nor testify nor did he 
introduce the second statement in evidence. 

However, during direct examination of the prosecutrix, the 
following colloquy occurred which is set out at pages 29 and 
30 of the Old Joint Appendix (N.J.A. 37; T. 104-105) : 

Q. Did there come a time when you and he went into 
your mother’s bedroom. 

A. No, sir. 

Q. There never was? 

A. No. 

MR. McNAMARA: If your honor please, I would like 
to announce surprise at this time in view of the fact that 
the witness has made a different statement to me. 

MR. DUCKER: I object. 

THE COURT: We have had a bench conference. 1 The 
Court will permit the District Attorney to cross-examine. 

MR. DUCKER: May I say one thing at the bench? 

THE COURT: Yes. 

(At the bench:) 

MR. DUCKER: This goes to the very essence of the 
case. This is a capital case, and the prosecutor is attempt¬ 
ing to impeach his own witness. 

THE COURT: He may do that. 

♦ * * 

THE COURT: The Court has ruled, and the Court is 
now granting the right to the prosecutor to impeach his 
own witness. 

* * 

There does not seem to be any technical meaning to the 
word “surprise” as used in the statute (D.C. Code, 1950, 14- 
103) than is generally understood in ordinary language. (See: 
Story. Eq. Jur. sec. 120, note) Black’s Law Dictionary (3rd 
edition) at page 1688. in defining surprise, states: 

“The general rule is that when a party or his counsel 


’S^e Old Joint Appendix, pages 24-25; New Joint Appendix, 
pages 33-34: Transcript, pages 90-94. 
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is “taken by surprise”, in a material point or circum¬ 
stance which could not have been anticipated, and when 
want of skill, care, or attention cannot be justly imputed, 
and injustice has been done, a new trial should be grant¬ 
ed.” Kill. New Trials 521. 

There was no actual surprise shown in the instant case as 
the prosecutor admitted that he had known six (6) weeks 
before just how this witness would testify. Announcement of 
surprise cannot be justified on the ground that, although coun¬ 
sel knowns how his witness is going to testify, there are two 
previous conflicting statements and thereby obtain the benefit 
of cross-examination to which he would not otherwise be en¬ 
titled. (See: Johnson v. Newton, 58 App. D.C. 118, 25 F. 2d 
542). 


In Young v. United States, 97 F. 2d 200, the Court clearly 
set out that the word “surprise” as contemplated in this type 
of procedure, meant nothing in a technical sense but only the 
ordinary meaning of the word and that the prosecutor had to 
be “really” surprised in order to obtain the privilege of cross- 
examining his own witness. On this point, the Circuit Court 
of Appeals, Fifth Circuit, (at page 205) said: 

... it is generally recognized that impeachment may be 
resorted to where a witness lias surprised the party offer¬ 
ing him. by his testimony ... it is never permitted to make 
of the rule an artifice by which inadmissible matter may 
be gotten to a jury through the devise of offering a wit¬ 
ness, whose testimony is known to be adverse, in order, 
under the name of impeachment, to get before the jury for 
its weighing, favorable c-x parte statements the witness 
1 as made. To the relaxation of the rule against impeach¬ 
ing - one’s own witness by introducing his ex parte state¬ 
ment in contradiction of his testimony, it is fundamental, 
we think, that the party offering the witness he really sur¬ 
prised at his testimony (emphasis supplied). Further, it 
is equally fundamental that the impeaching testimony be 
admitted not for the purpose of supplying what the wit¬ 
ness was expected to. but did not. say, as a basis for a 
verdict, but only to eliminate from the jury’s minds any 
positive adverse effect which might have been created by 
the testimony which has surprised the offerer. 

In Litsinger v. United States, 44 F. 2d 45, three (3) wit¬ 
nesses had testified at the trial of other defendants in the in¬ 
dictment, which testimony the government relied on to prove 
it’s case in every detail. However, just before they took the 



stand, they stated to government officers that they would not 
identify defendants, unless they (the witnesses) were granted 
pardons. The trial court, on motion of the government, called 
them as it’s own witnesses and the government was privileged 
to cross-examine. In sustaining the trial court, the Circuit 
Court of Appeals, Seventh Circuit, (at page 47) said: 

Had the government called and used them as its own 
witnesses, it would have been precluded from cross-ex¬ 
amining and impeaching them except in case of surprise: 
but the government apparently was in no position to 
claim a surprise, for the evidence shows that the witnesses, 
previous to testifying, stated to the government’s officers 
that they would not identify appellants unless pardons 
wore granted the witnesses. The trial judge properly in¬ 
structed the jury regarding the effect of this testimony, 
and limited its probative value strictly to impeachment. 

In Kuhn v. United States, 24 F. 2d 910, the Court of Appeals, 
Ninth Circuit, (at page 913) stated: 

While a party is not to be denied the right to prove his 
case by an unwilling witness, he is not permitted to get 
before the jury, under guise of impeachment, an ex parte 
statement of such witness, by calling him to the stand 
whee there is good reason to believe he will decline to tes- 
tify as desired, (emphasis supplied), and when in fact he 
only so declines. 

In Zipperlen v. Southern Pacific, 7 Cal. App. 206, 93 P. 
1049. (at pp. 1053, 1054) the Court held: 

It must be conceded that the rule authorizing the con¬ 
tradiction of one’s own witness is, in its application, like 
the rule as to impeachment, attended with more or less 
danger of producing injustice . . . But a party, under the 
guise of the rule in question, will not be suffered to present 
to the jury mere hearsay declarations — declarations ad¬ 
missible neither under the rule of res gestae nor as having 
been made in the presence and hearing of the party 
against whom they are offered. 

In Sullivan v. United States, 2S F. 2d 147, four persons were 
implicated in a mail robbery. Three of them pleaded guilty and 
were sentenced. About three weeks before the trial, these three 
witnesses signed a joint statement implicating the fourth. The 
government called each of them to the stand and they testified 
contradictory to their joint statement. Counsel for the govern¬ 
ment announced surprise each time and was permitted to 
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cross-examine. The Circuit Court of Appeals, Ninth Circuit, in 
reversing the trial court (at page 149) said: 

Here there was no claim of surprise as to the last two 
witnesses and the record affords no support to any such 
claim. The three prisoners had signed a joint statement at 
the penitentiary, thus indicating that they were acting in 
concert, and where the first witness failed to identify the 
plaintiff in error, this was fair warning to the govern¬ 
ment that the other two witnesses would in all probability 
pursue tiie same course, as they eventually did. . . . 

. . . The admission of the testimony of the last two wit¬ 
nesses was therefore error. Nor was the error without 
prejudice, even though the Court instructed the jury that 
the hearsay testimony could only be considered for the 
purpose of impeachment. The testimony tending to con¬ 
nect the plaintiff in error with the commission of the 
crime consisted largely of admissions attributed to him 
from time to time after his arrest, and the hearsay evi¬ 
dence in question. The unsatisfactory character of the 
former has been universally recognized and the incom- 
petencv of the latter is too apparent to admit of discus¬ 
sion. Nor was the hearsay based on mere idle rumor. It 
was first-hand information coming from parties who 
knew the facts. It was testimony upon which the govern¬ 
ment apparently acted in bringing the plaintiff in error 
back from England for trial, and it was testimony which 
the government now assets was true. We all know from 
experience that juries not infrequently disqualify them¬ 
selves because of information received out of court far 
less direct than this. Furthermore, it is apparent from 
the record that the testimony was offered for the sole pur¬ 
pose of improperly influencing the jury, and it now comes 
with ill grace to say that it did not accomplish that result. 

Such claim of surprise as contended by the government in 
the case at bar is contrary to the intent of our Code provision 
(14-104) and to the well established rule. As this Court stated 
in Smith v. United States, 57 App. D.C. 71,17. F. 2d 223, “This 
section of the Code merely reduced to concrete form the estab¬ 
lished rule.” Also see: Hickory v. United States, 151 U.S. 303, 
309, 14 S. Ctt. 334, 38 L. Ed. 170; St. Clair v. United States. 
154 U.S. 134 150, 14 S. Ct. 1002, 38 L. Ed. 936: Putnam, v. 
United States, 162 U.S. 687, 702, 16 S. Ct. 923. 40 L. Ed. 1118; 
DiCarlo v. United States, 6 F. 2d 364; Smith v. Briscoe, 
65 Md. 561, 5A. 334. The instant case does not come within 
the rule laid down in the Smith v. United States, s'ayra, in that 
there is no actual surprise shown. In that case the prosecutor 
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was permitted to announce surprise and impeach his own wit¬ 
ness because there was actual surprise shown. The witness had 
made a detailed statement to assistant district attorneys and 
police officers, which was reduced to writing and signed and 
sworn to by him. Before court convened on the day of the trial, 
he stated to the assistant district attorney in charge of the pros¬ 
ecution that the statement theretofore made by him and to 
which we have referred was true. Upon taking the stand he 
testified diametrically and exculpated the defendant from any 
part of the crime. Counsel for the government sought and ob¬ 
tained leave to cross-examine the witness, after first comply¬ 
ing with the requirements of the statute. This is the type of 
surprise contemplated by the statute which merely codified 
the established rule. How different from the case at bar where 
the prosecuting attorney, by his own announcement, clearly 
understood six weeks before the trial just how this witness 
would testify. It is clearly an attempt on the part of the prose¬ 
cutor to place before the jury material which would otherwise 
have been inadmissible, which included hearsay statements 
made ex parte and a statement written by a police officer and 
signed by the prosecutrix without reading when admittedly 
she did not know what was going on. 

The rule is clearly set out in 58 American Jurisprudence, 
sec. 799 at page 445, viz: 

However it is never permitted to make of this rule allow¬ 
ing a party to impeach his own witness an artifice by 
which inadmissible matter may be gotten to the jury 
through the device of offering a witness whose testimony 
is known to be adverse, in order, under the name 
of impeachment, to get before the jury for its weighing 
favorable ex parte statements the witness has made. The 
rule is founded not only on the fact that the witness has 
given testimony at variance with what the party pro¬ 
ducing him as a witness had good reason to believe, before 
calling him to the witness stand and examining him. that 
it would be. but also that such testimony is prejudicial or 
detrimental to the case of such party. Even where there 
is a real surprise it is not proper to permit the impeach¬ 
ing testimony to go beyond the only purpose for which it 
is admissible—the removal of the damage the surprise has 
caused.’ 

Furthermore, since the prosecutrix was the only witness 


’ Citing Young v. United States, supra. 
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upon whom the government could hope to rely in establishing 
a prima facie case of carnal knowledge, the impeaching of this 
witness was a useless gesture. Our code (14-104) expressly 
provides that impeachment of one’s own witness where actual 
surprise is shown is “for the purpose only of affecting the 
credibility of the witness.” If confined to its legitimate purpose 
no good whatever could redound to the prosecution by this 
impeachment. The prosecution could only hope to obtain, and 
obviously did obtain, an illicit advantage in this useless im¬ 
peachment in the dangerous psychological effect upon the jury, 
who apparantly were unable to confine it within its proper 
limits as purely impeaching evidence, and accorded to it some 
weight as affirmative evidence. By contradicting the prose¬ 
cutrix when she stated that appellant did not have carnal 
knowledge of her there was also surreptitiously contradicted 
the testimony of the appellant when he also stated that he had 
committed no act of carnal knowledge upon the prosecutrix. 
Byrd v. District of Columbia , 43 A. 2d 46, 49; United States v. 
Block, 2 Cir., 88 F. 2d 61S, certiorari denied 301 U.S. 690, 57 S. 
Ct. 793, 81 L. Ed. 1347; Kuhn v. United States, 9 Cir., 24 F. 
2d 910, certiorari denied; Lee v. United States, 278 U.S. 605, 
49 S. Ct. 11, 73 L. Ed. 532; Hull v. State, 93 Ind. 128; Moore v. 
Chicago, St. L. & N. O. Railroad Co., 59 Miss. 243; Langford v. 
Jones, 18 Or. 307, 22 P. 1064, 1065. 

Therefore, unless there is a clear necessity for impeachment 
as well as the necessary grounds therefor, that is to say, un¬ 
less there is positive and definite benefit to be derived there¬ 
from of sufficient magnitude to necessitate removing or cancel¬ 
ling the testimony of the witness, impeachment of one’s own 
witness is improper. 

The test to be applied is whether or not the prosecution’s 
case would clearly have been stronger had this witness never 
testified. Unless there is positive assurance that this question 
can be answered in the affirmative, impeachment is improper. 

In the instant case the answer is obviously in the negative. 
The prosecution had no evidence of probative value which 
could be offered to establish even a naked prima facie case. 
When the appellee failed to elicit the testimony it desired from 
this -witness its entire case collapsed and it used this Machiavel¬ 
lian machination to slip in the backdoor hearsay, insinuation 
and suspicion which it could not legitimately present. That 
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this was fully realized by the prosecutor is demonstrated by 
the many continuances which he obtained, over vigorous ob¬ 
jection of appellant, while appellant languished in jail for over 
five (5) months awaiting trial, until appellant announced in 
open court that he would petition this Court for a writ of 
mandamus. The reason given by the prosecutor each time for 
delays in bringing this case to trial was that there were two 
essential government witnesses, without which, the govern- 
could not establish a case, namely the prosecutrix and her 
mother (O.J.A. 122-125). However, when the prosecutrix and 
her mother were finally subpoenaed into court, only the prose¬ 
cutrix testified as a government witness. The mother testified 
as a defense witness and added nothing to the government’s 
case but, on the other hand, gave testimony unfavorable to 
the government and exculpating to the defendant. There can 
be no argument but that without the testimony of the prosecu¬ 
trix the government could not present a case. Therefore, by 
impeaching the prosecutrix the prosecutor violated the statute 
and the rule laid down in the cases above cited. (Also see 
Bedell v. United States, 63 App. D.C. 31, 68 F. 2d 776; Johnson 
v. Newton, 58 App. D.C. 118, 25 F. 2d 542). 

VI 

The Coart Erred when it Permitted the Prosecution, over Objection, 
to Read in Toto a Statement Written by a Policewoman and 
Signed by the Prosecutrix, without Being Read by the Prosecutrix, 
the Morning Following the Incident in Question when She Was 
Too Confused to Know What She Was Doing. 

Over objection, the prosecutor read to the jury in toto a 
statement typewritten by a policewoman and signed by the 
prosecutrix without having read it (O.J.A. 32-33, 62-64; 
N.J.A. 40, 88-90; T. Ill, 302-305). This statement w r as handed 
to the prosecutrix, a ten-year-old girl, at approximately 4:00 
A.M. the day following the incident in question after she had 
undergone an ordeal of hours of painful physical examination 
and constant tortuous questioning while she had been without 
sleep nearly twenty-four hours and admittedly was too con¬ 
fused to know what she was doing. It should be borne in mind 
that this statement has nothing to do with the doctrine of 
res gestae. The prosecuting attorney readily agreed that he 
did not intend to rely on this as res gestae statements (O.J.A. 
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17; T. 67). It was admitted in evidence, over objection, solely 
for the purpose of impeaching the credibility of the prosecu¬ 
trix. At the close of the argument on appellant’s motion for a 
judgment of acquittal, renewed at the close of all the evidence 
and prior to the final summations to the jury, there occurred 
the following colloquy (O.J.A. Ill; T. 678-679). 

MR. DUCKER: Yes, sir. May I have for the record 
then, Your Honor, that there is none of the evidence in 
the statement of the girl that is to be used as evidence in 
the case in chief? 

THE COURT: The Government has impeached her. 
the fact that there was a recent complaint may be shown, 
the fact that it involved a sex offense may be shown. The 
fact that the defendant was accused. But the detail is not 
proof, because the sworn testimony of the girl is the oppo¬ 
site of her statement. 

This, of course, is in line with the statute and cases discussed 
in Chapter V immediately preceding and appellant will not 
indulge in tautology here. Suffice it to say, however, that the 
prosecutor’s use of this written statement in the trial of the 
case below plenteously demonstrates the grave dangers in¬ 
volved in permitting the impeachment of one’s own witness 
without a clear showing of actual surprise and a compelling 
necessity to cancel the testimony of that witness. The limited 
purpose of this evidence is further showm in the lower court’s 
instruction to the jury as contained in Defendant’s Prayer 
No. 10 which was granted without objection and wrhich w T as 
read to the jury by defense counsel instructing them to regard 
this written statement, not as evidence of defendant’s guilt, 
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but solely as impeachment of the prosecutrix's credibility. 1 

A persual of the cross-examination of the prosecutrix by 
the prosecuting' attorney after he had announced surprise 
(O.J.A. 30-40; N.J.A. 37-47; T. 104- 124) clearly shows that 
the purpose of introducing this statement was not for the pur¬ 
pose of impeachment but for the purpose of using it as proba¬ 
tive evidence contrary to the Code provision (14-104) and the 
line of cases set out in the preceding Chapter V hereof. This is 
further demonstrated by use of this statement in the closing 
arguments to he jury on behalf of the government. (O.J.A. 
111-122; T. 690-712, 769-785). Particular passages on this 
point are reproduced below: 

And then she went to the Women’s Bureau with Miss 
McCall and her mother, not with Detective Ernst, not with 
Sergeant Robison, not Trodden, not with me, certainly, 
God knows, but went there with a strange woman, Mrs. 
McCall, she again told this story how he had taken her 
into the bedroom and had told her she was going to get, 
and I use her words, screwed whether she liked it or not. 
(O.J.A. 112-113; N.J.A. 140; T. 697). 

* * * 

Now, what is the significance of all these words that 
come out like that? To a reasonable mind, there can be but 
one conclusion, that this man did something to that girl 
that night, namely, he had carnal knowledge of her. 

The little girl’s details as far as what happened carry 
the ring of truth, this charge she has made. She tells of 
the man going into the bathroom, she tells of the lights 
being out, the light from outside on the street coming in, 
while he committed this act. She tells of the fact that he 


’See pages 768-769 of the transcript. Although counsel for 
defendant requested the trial court to read his jury instruc¬ 
tions, the trial court refused, permitting counsel to read the 
same. The danger involved in this method of jury instruction is 
that since the instructions are read by counsel in his summa¬ 
tion, the jury cannot distinguish sufficiently between -what they 
are supposed to accept as instructions from the court and mere 
argument of counsel. This is further illustrated by the fact 
that at one point in his summation the prosecutor asked the 
jury to disregard certain of the trial court’s instructions that 
were read by defense counsel (page 780 of the transcript). We 
believe the better rule is for the trial court to read defendant’s 
instructions, when so requested, and to permit counsel to com¬ 
ment thereon in applying such instructions to the facts adduced 
in evidence. 



went into the bathroom aferwards to fix his zipper. 

Those are things that she wasn’t able to fabricate—a 
little thing as masculine as a zipper on a fly. The fact that 
Hugh did come in right after that, that she was scared of 
him because he had given her reason to believe that some¬ 
thing would happen to her if she ever told her mother. 

We have the fact that she said she made the report this 
time because it wasn’t wet, because it hurt. This is in 
keeping also with the facts we have here, the time ele¬ 
ment, because the man rushed up there and performed this 
act upon her in a fit of anger, and she said that night he 
had done it to her before. It wasn’t anything that just 
came to him like a bolt out of the blue. (O.J.A. 113-114; 
N.J.A. 142: T. 700.) 

The references to the condition of the apartment, the lights 
being out and the street light shining in as well as “those 
things that she wasn’t able to fabricate” such as a zipper and 
the physical condition of the private parts of appellant and/or 
prosecutrix are references found only in the written statement 
referred to. They are mentioned in no other parts of the testi¬ 
mony and in asking the jury to believe this set of facts the 
prosecuting attorney is asking them to accept the contents of 
the written statement, which are limited to impeachment, as 
probative evidence paramount to her sworn testimony. This 
patently is reversible error, particularly in view of the fact 
that just prior to this summation he was instructed by the trial 
court, at the request of appellant, that such a statement had 
no probative value. Throughout the course of the trial, counsel 
for appellee consistently used this written statement as pro¬ 
bative evidence. In the foregoing summation he clearly vio¬ 
lates the Code provision (14-104) and the rule set out in the 
cases cited in Chapter V, preceding. Any possible question as 
to motivation and design on the part of the appellee is quickly 
resolved when we observe that the prosecutor frankly admits 
that the written statement in question is relied upon by the 
government as probative evidence when he states that the 
silence of the prosecutrix is a benefit to the government, viz: 

We have a little girl who now takes the witness stand, 
changed entirely, telling you a story of denial. I wonder, 
though, if perhaps in back of her story of denial of any¬ 
thing happening, if she wasn’t being smarter than the de¬ 
fense in this case, because if she had come up here and 
said that Willie Jones was up there with me and he did it. 
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or something like that, it would have helped the defend¬ 
ant, whereas, this way, she was able at least to come up 
here and say nothing happened , therefore making herself 
almost a benefit to the Government . (Emphasis supplied.) 

See what I mean? Because in this way it has been es¬ 
tablished conclusively that that child is lying, and that she 
is lying after she was under the influence of the defend¬ 
ant. (O.J.A. 117; N.J.A. 148; T. 709.) 

It must be remembered that this written statement was read 
in toto to the jury. There was no necessiy whatever of reading 
this entire statement for the purpose of impeachment. It 
would suffice, for the purposes of impeachment, even if actual 
surprise and the necessity for impeachment were properly 
shown, merely to show that a prior inconsistent statement had 
been made—there could be no other reason for reciting all the 
gory details of this statement except for the purpose of im¬ 
properly inflaming the passions and prejudices of the jury 
against the appellant and making this statement a part of the 
government’s case in chief, thereby depriving the defendant 
of a fair and impartial trial. 

While, of course, we cannot say with a certainty just what 
effect this inadmissible evidence had upon the jury, that it had 
some effect w*e can be sure because there is no other evidence 
of probative value to establish a prima facie case. Therefore, 
since it is patent that it is altogether possible that such inad¬ 
missible evidence influenced the jury to some extent in arriv¬ 
ing at its conclusion of appellant’s guilt beyond a reasonable 
doubt, the judgment should be reversed. ( Byrd v. District of 
Columbia, 43 A. 2d 46.) 

The Court’s attention is particularly directed to pages 73 
and 74 of the Old Joint Appendix (T. 349-350) where the trial 
court refers to the matter of whether or not the prosecutrix 
went into the bedroom to get her shoes before she left her 
apartment to go to her grandmother’s house to see her mother. 
There the trial court says: 

“The reason the Court refers to it is that the girl her¬ 
self says she left the shoes in the bedroom where the act, 
according to the complaint made to the grandmother, oc¬ 
curred. There is evidence now she had to go back in to get 
her shoes. 


“It is a substantive fact, of course, but it is an issue 
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which the jury may or may not regard as material.” 

This statement on the part of the trial court very succinctly 
demonstrates the very real danger and confusion which is in¬ 
exorably concomitant to the admission of such evidence as the 
government’s exhibit No. 3, the statement which was typed by 
a policewoman and signed by the prosecutrix without reading 
it. In this same colloquy, the trial court admits that such a 
statement was evidence only that a complaint had been made 
(O.J.A. 73; T. 349). Nevertheless, in referring to the matter 
of shoes in the above opinion, the trial court had to assume that 
this typed statement was to be considered as substantive evi¬ 
dence of guilt on the part of the defendant, because there is ab¬ 
solutely no testimony of the prosecutrix concerning leaving her 
shoes in the bedroom where the act is alleged to have occurred 
except in this typed statement. The relevant testimony on the 
part of the prosecutrix on this point is shown at page 29 of the 
Old Joint Appendix, (N.J.A. 37: T. 104) viz: 

Q. Did there come a time when you and he went into 
your mother’s bedroom? 

A. No, sir. 

Q. There never was? 

A. No. 

And further on, still in direct examination (O.J.A. p. 30; 
N.J.A. 38: T. 107). 

Q. Did you go into your bedroom to get your shoes? 

A. No, they were in the front room. 

The witness, Hugh Costello, testified on direct examination 
(O.J.A. 52; N.J.A. 67: T. 202). 

Q. So what did she (the prosecutrix) do then? 

A. She went into the bedroom and got her shoes. 

Then, later this witness stated (O.J.A. 74; T. 350, 229) : 
“I believe she went into her mother’s bedroom, if I am not mis¬ 
taken. 1 don’t kyioir.” (Emphasis supplied.) 

The question naturally presents itself here: What has such 
trivial, irrelevant and immaterial evidence as to whether or 
not the prosecutrix had her shoes on when Costello entered the 
house or where she went to get her shoes, have to do with this 









case? The answer, of course, is that it has nothing whatever 
to do with this case. It becomes relevant only if the written 
statement (government exhibit No. 3) is considered as proba¬ 
tive evidence of the commission of the crime charged. In this 
written statement (O.J.A. 62-63; N.J.A. 88-90; T. 302-305) are 
contained the words “I slipped on my shoes and went out of 
the house and to my grandmother's.” If the government ex¬ 
hibit No. 3 is to be considered probative evidence, then the 
testimony of Costello to the effect that she did not have shoes 
on when he arrived on the scene and that she went into her 
mother’s bedroom to get them (where the crime was committed 
according to government exhibit No. 3) then such testimony 
conceivably might tend to corroborate the contents of govern¬ 
ment exhibit No. 3 (although, actually, it is doubted if testi¬ 
mony as equivocal as Costello’s on this point could corroborate 
anything). This conclusion, as quoted above, was arrived at 
by the trial court while it was still maintaining that govern¬ 
ment exhibit No. 3 was not probative evidence of the crime 
charged and thus demonstrates the hopeless confusion on this 
point and the utter impossibility in limiting the scope of so 
damaging a statement as this one before the jury. If the 
learned trial court could become so confused on this point, 
what utter chaos then must have ruled the minds of the jury. 


VII 

The Testimony of the Witness, Mrs. Josie Wright, Detailing a Con¬ 
versation Between the Prosecutrix and Her Mother, which She 
Claimed to Have Overheard from Outside a Bathroom, Is Clearly 
Inadmissible as Not One of the Exceptions to the Hearsay Rule. 

This witness testified, over objection, to a conversation 
which she claimed to have overheard from outside a bathroom 
occupied by the prosecutrix and her mother. Appellant was not 
present at the time. This conversation was denied by both the 
prosecutrix and her mother. Testimony is found at page 44 of 
the Old Joint Appendix (N.J.A. 56-57; T. 168-169) and the 
substantial part is set out below: 

Q. And where did she go? What did she do? 

A. She came in and she went into the bathroom where 
her mother was. 





40 


Q. And did she say anything at the time? 

A. Yes. 

Q. What did she say? 

MR. DUCKER: I object to that, Your Honor. 

THE COURT: In line with the bench conference we 
had at the beginning of the session today, and the cases 
cited by the court, the testimony will be allowed, over the 
objection of the defendant, and the objection will be noted. 
You may proceed. 

BY MR. McNAMARA: 

Q.What did she say? 

A. She said, “Mother, Rodney just had something to 
do with me, and this isn’t the lirst time, but I was scared 
to tell you.” 

Q. This is what — isn’t the first time? 

A. “It wasn’t the first time, but I was scared to tell 
you.” 

Q. And what did the mother do? 

A. She said, “This has gone too far.” 

She says. “Mother, will you call the officers?” 

And I said, “No. Josie May, that is for you to do.” 

The bench conference above referred to by the trial court is 
found at pages 2 and 3 of the Old Joint Appendix (N.J.A. 10- 
11: T. 12-13) and occurred when appellant objected to the 
prosecuting attorney quoting this purported statement of the 
prosecutrix in his opening statement to the jury. The testi¬ 
mony was admitted for the express purpose of showing that a 
complaint had been made and for no other purpose. (O.J.A. 44: 
N.J.A. 57: T. 168-169). 

Again, before the prosecuting attorney commenced his 
closing argument to the jury appellant petitioned the trial 
court for a ruling that none of his statements alleged to have 
been made by the prosecutrix could be used as a part of the 
government’s case in chief. The trial court granted this pe¬ 
tition. stating: “The fact that there was a recent complaint 
may be shown, the fact that it involved a sex offense may be 
shown. The fact that the defendant was accused. But the de¬ 
tail it not proof, because the sworn testimony of the girl is the 
opposite of her statement.” (J.A. Ill: T. 679). 

The general rule that hearsay statements made out of the 
presence of a defendant cannot be introduced as probative 
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evidence is so elementary and integral part of our system of 
American jurisprudence that a recitation of authorities at this 
point would be redundant. 

What we are concerned with on this point is whether or not 
this conversation was properly admitted as being one of the 
exceptions to the hearsay rule. There are but two grounds upon 
which evidence of this type could be properly introduced, viz: 
(1) evidence to be considered a part of the res gestae or “spon¬ 
taneous statement” Brown v. Uiiited States, 80 U.S. App. D.C. 
270, 152 F. 2d 138; Beausoliel v. United States, 71 App. D.C. 
Ill, 107 F. 2d 292. (For shade of difference between res gestae 
and “spontaneous statement” see Keefe v. State, 50 Ariz. 293, 
72 Fac. 2d 425) ; or (2) evidence admissible for the purpose 
of showing that a complaint had been made and for that pur¬ 
pose only. 

(1) in regard to res gestae or “spontaneous statement” 
(amt for our purpose here they may be treated synonomously) 
there is no contention made by the government that such state¬ 
ments were introduced as such. The colloquy set out above 
clearly showed that the sole purpose of this evidence was for 
the purpose of showing that a complaint had been made and 
for that purpose only. The trial court so stated wdhen this evi¬ 
dence was introduced (O.J.A. 44; N.J.A. 57; T. 168-169) and 
reiterated its statement at the close of all the evidence before 
the closing arguments were made. (O.J.A. Ill; T. 679). There¬ 
fore there can be no argument concerning res gestae or “spon¬ 
taneous statement” insofar as this testimony is concerned. 

(2) The other ground for admitting testimony of this na¬ 
ture, which expressly is the ground upon which the trial court 
permitted its introduction, is for the purpose of showing that 
a complaint had been seasonably made and for that purpose 
only. Harris v. United States, 50 App. D.C. 139, 269 Fed. 481; 
3 Grrnd or, Evidence, par 213: Roney v. United States, 43 App. 
D.C. 533: People v. Scattyra, 238 Ill. 315, 87 N.E. 332; Parker 
v. State, 67 Md. 329, 10 Atl. 219, 1 Am. St. Rep. 387. 

The rule laid down in Harris v. United States, supra, is 
governing here. In that case this Court stated: 

The general rule undoubtedly is that the prosecutrix 
may testify as to whether she made complaint of the in¬ 
jury. and when and to whom, “yet the particular facts 
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which she stated are not admissible in evidence, except 
when elicited in cross-examination, or by way of con¬ 
firming: her testimony after it has been impeached.” 

In the instant case appellant concedes that in a sex case 
testimony properly can be admitted for the purpose of showing 
that a complaint has been seasonably made because the failure 
seasonably to make such a complaint could be shown as reflect¬ 
ing on the credibility of the prosecutrix for not having done so. 
But it is limited to that purpose and the details of such con¬ 
versation may not be shown. 

In the present case, if it had been shown by the testimony of 
Mrs. Wright merely that a complaint had been made and had 
gone no further, there might be a basis for its admission. 
But it did not stop there. Not only were the details admitted 
but the entire conversation, word for word, that was supposed 
to have been said. The trial court paid only lip service to the 
rule, for after citing the rule it then proceeded to allow this 
witness, over objection, to testify as to the entire details of this 
conversation. This was after the preceding witness, Mrs. Ann 
Cernak, had already testified that a complaint had been made. 
(O.J.A. 42-43; N.J.A. 50-53; T. 140-147). However, when Mrs. 
Cermak testified, great care was exercised to see that the rule 
was scrupulously observed. Why not then in the case of the 
witness, Mrs. Wright, whose testimony was only cumulative, at 
best? The answer is obvious. The prosecutor called Mrs. 
Wright to the stand under the guise of showing that a com¬ 
plaint had been made, but his real purpose was insidiously to 
weave into this procedure inadmissible evidence to malign the 
defendant and upon which he could rely to establish his case 
in chief. What irony it is, once the damage is fait accompli, to 
instruct the jury, after an eight-day trial, to make meticulous 
distinctions and accept the purported detailed conversation of 
the prosecutrix as true, not for evidence as to the truth of the 
statements made, but merely as evidence of the fact that a 
complaint had been made. 

The real import and outrage of this tactic could not be more 
clearly demonstrated than by the prosecutor himself in his 
closing argument to the jury. This was despite the fact that 
there could be no ambiguity in the limited purpose of this testi¬ 
mony (O.J.A. 44; N.J.A. 57; T. 168-169) and just after appel¬ 
lant had petitioned for and received from the trial court a 




43 


ruling limiting the use of this evidence to establish the fact 
that a complaint had been made. The procesutor’s statements 
to the jury, shown on page 112 of the Old Joint Appendix, 
(N.J.A. 139; T. 695) are as follows; 

She said to her grandmother, to her mother, while her 
grandmother was there, “Rodney has done it to me, he 
has done it before, he took me and laid me on the bed in 
mother’s room. 

It will be noted here that there was never any testimony 
whatever of the prosecutrix ever having said “he took me and 
laid me on the bed in mother’s room.” The prosecutor con¬ 
tinued: (O.J.A. 112; T. 695-696). 

Now, the next feature of the Government’s testimony 
we had. after she turned around and said, nothing hap¬ 
pened, nothing at all, the grandmother said that this 
report was made. That was permitted not to show so much 
that it happened the way that Clea said it, but to show a 
circumstance. It is what is known as res gestae, r-e-s- 
g-e-s-t-a-e. If a child makes a report, a person of tender 
years — this is a ten-year-old-girl — makes a statement 
promptly following the happening of something, out of the 
presence of the defendant, as in this case, and under such 
conditions as to show the lack of any ability or time to 
carry — to fabricate or to make up a story — on the other 
hand, with a positive showing that there was no time to 
make up a story, to do anything to conjure up any situa¬ 
tion in her mind, the story being told with an emotional 
outburst is the typical example, as in this situation. You 
have there something which, even if Clea had died, would 
be admissible as to what had happened. 

* * * 

The little girls details (emphasis supplied) as far as 
what happened carry the ring of truth, this charge she has 
made. (O.J.A. 113; N.J.A. 142; T. 700). 

The foregoing was a culmination of the complete perversion 
of the rule laid down in the Harris case and contrary to the 
recent dicta of this Court in Crawford v. United States, (Sept. 

4, 1952) No. 11,350 . U.S. App. D.C. The rule 

permitting the limited introduction of hearsay evidence for 
the sole purpose of showing that a complaint has been season¬ 
ably made is an exception to the general rule against hearsay 
evidence and, as such, it must be strictly construed and its re¬ 
quirements scrupulously observed. To permit the broadening 
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of this exception to the general rule, as shown in this case, 
would be tantamount to destroying the entire rule against 
hearsay evidence, and indeed, destroying in one fell sw T oop, 
the very bulwark of protection to the individual for which our 
civilization has steadfastly toiled through centuries of meta¬ 
morphosis from the genesis of the common law to American 
Constitutional Government. 


VIII 

The Testimony of Other Witnesses to the Effect that the Mother 
of the Prosecutrix at One Time Believed there Might Be Some 
Basis to the Charge Against Appellant Is Purest Form of Hearsay 
and Cannot Be Admitted. 

Mrs. Hallie Canada testified, over objection, that the mother 
of the prosecutrix had telephoned the day following the inci¬ 
dent and informed her that appellant had raped the prosecu¬ 
trix. The basis claimed for presenting this testimony was the 
statement made by prosecutrix’s mother, a defense witness, 
that she did not recall having made such a telephone call. This 
question was elicited on cross-examination from the defense 
witness and was inadmissable both in substance and for being 
beyond the scope of the direct examination. Therefore, for the 
purpose of that testimony beyond the scope of the direct ex¬ 
amination, this witness became the government’s witness’ and, 
as such, the government w T as bound by her testimony and the 
government could not impeach her on that part of her testi¬ 
mony without complying with the Code provision (14-104) 
and the rule laid down in Smith v. United States, 57 App. D.C. 
71,17 F. 2d 223 and Byrd v. District of Columbia, 43 A. 2d 46. 

In regard to the type and extent of cross-examination which 

1 “When a party is permitted to cross-examine a witness on 
matters not embraced in the direct examination, the witness is 
to be regarded concerning the new matter to which he has tes¬ 
tified as the witness of the cross-examining party.” 58 Am. 
Jur., Witnesses sec. 631 at p. 352. Also see Frocming v. Stock- 
ton Electric R. Co., 171 Cal. 401, 153 P. 712, Ann. Cas 1918B 
408: State v. Archuleta, 29 N.M. 25, 217 P. 619; Jones v. State, 
38 Tex. Crim. Rep. 87, 40 S.W. 807. 41 S.W. 638, 70 Am. St. 
Rep. 719; Re Campbell, 100 Vt. 395, 138 A. 725, 54 A.L.R. 
1369; Lambert v. Armentrout, 65 W. Va. 375, 64 S.E. 260, 22 
L.R.A. (N.S.) 556. 
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was permitted over objection the Court’s attention is particu¬ 
larly directed to pages 91-92 of the Old Joint Appendix (N.J.A. 
109-11; T. 448-454). It will be noted that the mother of the 
prosecutrix, Mrs. Wheeler, at no time denied that a complaint 
had been made. She maintained that no complaint had been 
made to her by her daughter and that no complaint had been 
made in her presence but she “understood” that a complaint 
had been made. 

As a rebuttal witness, the government recalled Mrs. Cernak 
to the stand, who testified “Mrs. Wheeler called to me and I 
came out in the hall, and she was standing down on the first 
floor in the hallway and she said ‘Anne, will you call the police 
again to come right away, that Rodney has just raped Clea.’ ” 
(O.J.A. 104; N.J.A. 183; T. 650). No evidence whatever w T as 
offered to show that the prosecutrix had made such a com¬ 
plaint to her mother. 

Mrs. Hallie Canada was next called as a rebuttal witness 
and upon objection the following colloquy occured at the bench 
(O.J.A. 105; T. 653-654). 

* * * 

THE COURT: In other words, you expect this witness 
to say that she (prosecutrix’s mother) did call that morn¬ 
ing and ask her (this witness) to drive her to the Police 
Department, and use the direct words that Rodney had 
raped Clea. 

MR. McNAMARA: Yes, sir. 

THE COURT: You may ask it. and note an exception 
on behalf of the defendant. 

(At the trial table:) 

MR. McNAMARA: I believe the question was if you 
received a phone call from Mrs. Josie Wheeler on that 
morning of August 11, 1951. 

A. That’s right. 

Q. And will you tell the ladies and gentlemen if you 
recollect at all what was the subject of the phone call? 

A. On August 11 at 6:30 the phone rang and I got out 
of bed and she said. “Hello —” 

* * * 

A. She said. “I guess you will be surprised to know* 
Rodney raped Clea last night. Will you come over and take 
me down to the Sex Squad?” 
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Here again no evidence whatever was offered to show that 
Mrs. Wheeler had ever stated to anyone that the prosecutrix 
had made a complaint to her. Paradoxically enough, the trial 
court, permitted this testimony, over objection, for the express 
purpose of showing that Mrs. Wheeler had used the words 
“Rodney had raped Clea” and not for the purpose of showing 
that Clea herself had made such a complaint to Mrs. Wheeler. 
Again the prosecuting attorney brought to fruitation his pur¬ 
pose when he told the jury (O.J.A. 113; N.J.A. 142; T. 699) 
in closing: 

W T e have a situation further that around six-thirty 
that same morning, Mrs. Wheeler, or Mrs. Teets, called 
Mrs. Canada, and asked her to take Clea and her down 
to police headquarters because Rodney had raped Clea. 

. . . That shows the reasonableness of the story as it hit 
her eye, it hit her mind that night. She herself believed 
it, her own mother, see? (Emphasis supplied). 

The counsel for appellee continued his argument O.J.A. 113: 
N.J.A. 142; T. 699-700) contending that because the mother 
believed the story that night it must be true that appellant is 
guilty beyond a reasonable doubt. This is certainly a novel 
theory and expressly forbidden by this Court in Brown v. 
United States, 80 U.S. App. D.C. 270, 152 F. 2d 138. 


IX 

Evidence of Conduct of Appellant Subsequent to the Alleged Ciine 
Is Inadmissible. 


Testimony of Mrs. Josie Wright, (O.J.A. 45-48; N.J.A. 58- 
60: T. 171-176), a patently biased witness (see O.J.A. 93-99; 
T. 501-508; 539-543), her friend, Mrs. Hallie Canada (O.J.A. 
106-107; N.J.A. 134-135; T. 654-657) and her daughter, Janice 
Wright (O.J.A. 57-61; N.J.A. 82-85; T. 277-283), was per¬ 
mitted, over objection, as to events which were alleged to 
have occurred on August 18, 1951. over a full week after 
the date of the crime charged. These witnesses testified that 
appellant had committed certain crimes in the state of Mary¬ 
land including threats, assaults, destroying private property, 
kidnapping and burglary. Appellant had rot been convicted 
then nor has he since been convicted of these crimes. That 
such other unrelated acts cannot be brought out is so well es¬ 
tablished that we need not devote time to such an argument. 






Kidwell v. United States, 38 App. D.C. 566. Although ap¬ 
pellant took the stand and testified in his own behalf there 
was no pretense made that this was impeaching testimony. 
This testimony, most of which was introduced prior to 
appellant’s taking the stand, was for the sole purpose of show¬ 
ing that the crime of carnal knowledge had been committed 
because appellant had committed subsequent acts of an un¬ 
related nature. This testimony, given by government wit¬ 
nesses, which simply amounted to unsubstantiated charges, 
was entirely self-serving to the government. There was no trial 
or conviction of appellant on these charges. However, even if 
appellant had been convicted of these charges in the state of 
Maryland, the government still could not introduce this testi¬ 
mony as part of its case in chief for the purpose of proving 
the crime of carnal knowledge. 

These are not offenses of the same class and even if the lat¬ 
ter had occurred in this jurisdiction instead of Maryland, they 
could not be joined in the same action. Therefore, in accord¬ 
ance with the doctrine in the Kidwell case (supra) these are 
unrelated acts. 

This testimony admittedly is a part of the government’s case 
in chief. It was admitted on the basis of (1) proving flight 
on the part of the defendant and (2) showing that a threat had 
been made to the prosecutrix by the defendant. 

Flight in and of itself is evidence of nothing. 22 C.J.S. Crim. 
Law Sec. 625 p. 956. It can be shown only as a circumstance 
where there is other positive evidence of probative value and 
the flight must be from prosecution of the crime charged. The 
same rule applies in case of threats made by a defendant to a 
prosecutrix. 

However, mere absence cannot be introduced as flight, nor 
can flight from another unrelated crime raise any inference 
as to the crime charged. In this case the uncontroverted evi¬ 
dence showed that appellant’s wife had called the police 
charging him with simple assault for having slapped her. This 
call was shown by the government’s witnesses to have been 
made before the prosecutrix arrived at her grandmother’s 
house and before there could have been any possibility of a 
carnal knowledge complaint. The uncontroverted testimony 
of the appellant as well as that of the government’s witness, 
Hugh Costello, was that appellant did not flee but continued 
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his regular occupation. When he found that a carnal knowledge 
charge had been placed against him he returned to his home to 
confront his family. 

In the leading case of People v. Molineux, 168 N.Y. 306, 62 
L.R.A. 193, 61 N.W. 286, the court set out the criteria to 
judge the admissibility of evidence of guilt of other crimes as 
follows: 

Generally speaking, evidence of other crimes is competent 
to prove the specific crime charged when it tends to establish 
(1) motive; (2) intent; (3) the absence of mistake or acci¬ 
dent; (4) a common scheme of plan embracing the commission 
of two or more crimes so related to each other that proof of 
one tends to establish the others; (5) the identity of the person 
charged with the commission of the crime on trial. 

When we apply the above rules to the case at bar it is readily 
apparent that these acts of an unrelated nature alleged to 
have occurred could not have any possible connection to (1) 
motive or (2) intent concerning carnal knowledge alleged to 
have occurred over a week prior thereto. These subsequent 
acts are not part and parcel of the crime charged. That point 

(3) is not applicable to the case at bar needs no comment. In 
regard to point (4) it would be necessary to show a prior plan 
or conspiracy to commit all these acts as a part of the one 
crime alleged, and certainly that could not be argued here. In 
regard to point (5) we need not comment as there is no ques¬ 
tion concerning identity of these parties. Points (1), (2) and 

(4) are usually concerned with conspiracy cases or cases show¬ 
ing that there had been on overall scheme to commit different 
crimes of the same nature which in effect constitute continuing 
related series of crimes of the same nature. For example, in a 
bad check case, where defendant relied upon mistake in 
writing a check on a bank where he had no deposit, it conceiv¬ 
ably could be shown that he had been convicted for writing 
other bad checks on the same bank. In a prosecution of mur¬ 
der in the course of an armed robbery, evidence of the robbery 
could be admitted as part and parcel of the same crime. The 
other acts complained of here, being of an entirely unrelated 
nature, were improperly admitted into evidence. However, 
even where other crimes of defendant are admitted into evi¬ 
dence, such evidence is not probative but merely to rebut the 
defense contentions of mistake of fact or intent, where he ad¬ 
mits the acts alleged but denies criminal intent or motive. In 



the case at bar, it was attempted to make the subsequent acts 
probative evidence in the government's case in chief. 

In State v. Alberts, 199 Iowa 815, 202 N.W. 519, in a prose¬ 
cution for statutory rape it was held to be reversible error to 
admit evidence of subsequent assault and battery against the 
prosecutrix by the defendant, as being a distinct offense not 
relating to the crime charged. 

In Bowman v. United States, 50 App. D.C. 90, 267, Fed. 648, 
this Court held subsequent acts of misconduct against govern¬ 
ment witnesses to the crime charged is not admissible. 

In Burge v. United States, 26 App. D.C. 524, this Court held 
that where defendant brutally shot and killed his wife, it is 
error to admit testimony in behalf of prosecution that de¬ 
fendant went to the house of his wife's mother about a half 
hour afterwards and shot her with intent to kill, in the absence 
of evidence showing any connection between the two crimes, 
except a statement by the accused to his wife, shortly before 
killing her, that her mother was the cause of her leaving him, 
and a statement by him after his arrest that his mother-in- 
law at one time used a flatiron on him, and he went back that 
night to settle matters with her. 

The sole evidence of threats having been made against the 
prosecutrix consisted of the testimony of eleven-year old 
Janice Wright who stated that the appellant asked prosecutrix 
“Did you tell them it wasn't me?” and Janice continued saying 
that she didn’t know who he meant (O.J.A. 59; N.J.A. 84; 
T. 281). This statement is the only thing said, that was while 
appellant w T as driving his truck and there were two people, in¬ 
cluding prosecutrix’s mother, sitting between appellant and 
prosecutrix. During this time Janice testified that appellant 
had a knife on the seat beside him. The prosecutrix as well as 
her mother, testified that she saw no knife, that no threat was 
made by appellant and that she was not frightened but had 
willingly gone with him. This set of facts, which merely pur¬ 
port to show that apellant had asked a reasonable and proper 
question of prosecutrix, does not possess any of the elements 
of a threat. There is no offer or even intimation to do violence. 
There is nothing in the testimony to show that this question 
was asked in a threatening manner. There is nothing whatever 
to show that this caused the prosecutrix to be alarmed. Over 
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objection, Janice simply answered “yes, sir’’ to the prosecuting 
attorney’s leading question “Did Clea act scared?” (O.J.A. 
60-61; N.J.A. 85; T. 282). On the other hand, the prosecutrix 
stated that this question was never asked her by appellant and 
that she was never afraid of appellant. Since the prosecutrix 
is the only person who has acual knowledge of whether or not 
she is frightened at a particular time, her testimony must be 
accepted as uncontroverted — particularly where, as in this 
case, the only controverting evidence consists of a simple 
affirmative to the prosecutor’s leading question, if the prose¬ 
cutrix acted “scared.” 

However, assuming, arguendo, that there was available evi¬ 
dence of actual flight and threats made against the prosecutrix 
such testimony would still be inadmissible in this case where 
there is no probative evidence as a peg upon which this testi¬ 
mony may hang. 


X 

Appellant Was Substantially Prejudiced and Deprived of a Fair Trial 

by Reason of Misconduct on the Part of the Prosecuting Attorney. 

That appellant was substantially prejudiced and deprived 
of a fair trial by reason of misconduct on the part of the prose¬ 
cuting attorney is clearly shown by a perusal of the record. 
Although some of the single acts, which are discussed herein¬ 
after, in and of themselves clearly constitute grounds for re¬ 
versal, appellant believes in a matter of this type the entire 
conduct and the setting should be taken into consideration in 
evaluating the indecorum and the overstepping of the bounds 
of that propriety and fairness which should characterize the 
conduct of the United States Prosecuting Attorney in the pros¬ 
ecution of criminal offenses. He was guilty of misstating the 
facts in both his opening statement and closing argument; of 
putting into the mouths of witnesses things which they had not 
said; of suggesting by his questions that statements had been 
made to him personally out of court, in respect of which no 
proof was offered; of asking the jury, in arriving at their ver¬ 
dict, to choose between his owm personal honor and integrity 
and that of appellant; of assuming prejudicial facts not in 
evidence; of bullying and arguing with witnesses; of disre¬ 
garding the admonitions and instructions of the trial court; of 
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telling the jury to disregard the trial court’s instructions; of 
introducing evidence for a limited purpose, such as impeaching 
evidence and evidence of the fact that a complaint had been 
made, then, contrary to the trial court’s instructions, to argue 
that evidence was probative and could be relied upon to estab¬ 
lish his case in chief; of presenting to the jury his personal 
views of appellant’s motive when expressly forbidden to do so 
by the trial court; of attempting to discredit appellant and his 
wife by unjust and prejudicial characterizations; of attempt¬ 
ing to discredit appellant’s counsel as well as appellant by de¬ 
liberately mispelling the name of counsel assigned appellant 
at his preliminary hearing and indicated to the jury that this 
was a misseplling of appellant’s trial counsel’s name and in¬ 
sinuated that appellant’s trial counsel was conspiring to ob¬ 
struct justice; of stating to the jury that appellant’s trial 
counsel as well as appellant had persuaded a government wit¬ 
ness to commit perjury during the course of the trial although 
no evidence whatever was offered; of stating that while appel¬ 
lant was in jail awaiting trial both he and his trial counsel 
were aware of the whereabouts of certain government wit¬ 
nesses, who were theretofore missing, although no evidence 
whatever was adduced on this point; of suggesting that the 
contents of certain papers or documents which were not identi¬ 
fied or introduced in evidence were damaging to appellant; 
and, in general, of conducting himself in a thoroughly indecor¬ 
ous and improper manner. 

Some of the acts of misconduct are set out below and appel¬ 
lant respectfully asks this Court to consider each of these in 
the light of the over-all attitude and conduct of the prosecutor. 

In both his opening statement (O.J.A. 1; N.J.A. 6; T. 6) as 
well as his closing argument (O.J.A. Ill; N.J.A. 138; T. 693) 
the prosecutor stated that medical testimony showed that the 
crime of rape had been committed within two hours of the 
physical examination of the prosecutrix. There was not only 
no evidence of this whatever but, on the contrary, the gov¬ 
ernment’s witness who made the examination stated that he 
could not say that his observations revealed recent sexual 
intercourse or even any sexual intercourse at all. (O.J.A. 13; 
N.J.A. 20; T. 44-45). 

At page 120 of the Old Joint Appendix (N.J.A. 161-162; T. 
779) the prosecutor told the jury in his rebuttal: 



Another point Mr. Ducker raised was stipulation. We stipu¬ 
lated that, he said — he said I would stipulate that Mrs. 
Wright owed the defendant money. I said no such thing, and 
the record will bear out that I said no such thing. I said a de¬ 
fense witness would probably say that, if called, and to .save 
time I would stipulate that a defense witness would say that 
Mrs. Wright owed the defendant money. 

That doesn’t mean I stipulate to the truth of anything these 
defense witnesses have brought out. 

However, the record discloses that the prosecutor deliber¬ 
ately misstated the facts to the jury. Unfortunately, the stipu¬ 
lation itself was left out of the Joint Appendix and appellant 
respectfully directs the Court’s attention to pages 393-394 of 
the transcript and hereinbelow sets out the colloquy on this 
point in full. This was in the direct examination of the defense 
witness, Mrs. Josie Wheeler, appellant’s wife: 

Q. Did your mother ask Rodney [the appellant] for money? 

A. Yes, on several occasions. 

Q. And did he on occasions give her money? 

A. Yes. My mother doesn’t work. She is on public assistance, 
and has been, and she didn’t have too much money. 

MR McNAMARA: I will stipulate, even, Your Honor — 

THE COURT: The question is. did your mother and your 
husband quarrel about the fact that he did or did not give her 
any money. 

THE WITNESS: Yes. 

MR. McNAMARA: I will stipulate to that fact, Your 
Honor, and the fact that she probably owed him money. 

The uncontroverted evidence showed that Mrs. Wright, a 
long time recipient of relief checks from the Board of Public 
Welfare had been supported by appellant and he had refused 
to continue to give her money as he had in the past, unless she 
got off relief. (O.J.A. 84. 93-99; T. 393-395; N.J.A. 114, 128- 
129: T. 501-508, 539-543). Uncontroverted evidence also 
showed that immediately prior to the incident in question she 
had sworn vengeance on appellant because he failed to give her 
five hundred dollars which she had urgently demanded from 
him. Since this patently biased witness was the motivating 
force behind the entire criminal charge, her character and 
malevolent intent became relevant. Here the prosecutor at¬ 
tempted to cut off the effect of damaging testimony concerning 
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this witness by stipulating “the fact that she probably owed 
him [appellant] money”, and thus minimize the effect upon the 
jury of having the sordid character of this government wit¬ 
ness brought out in detail. Then, after making such a stipula¬ 
tion, he deliberately denied to the jury that he had ever done 
so. 

In his summation to the jury the prosecutor said: (O.J.A. 
112; N.J.A. 139; T. 695) 

She [the prosecutrix] said to her grandmother, to her 
mother, while her grandmother was there, “Rodney has done 
it to me. he has done it before, he took me and laid me on the 
bed in mother's room (emphasis supplied). 

Not only is such testimony inadmissible (see Chapter VII 
hereof) but at no time was the above statement made. The wit¬ 
ness, Mrs. Wright, testified that from outside the bathroom 
she overheard the prosecutrix say to her mother: “Mother, 
Rodney just had something to do with me, and this isn’t the 
first time; but I was scared to tell you.” (O.J.A. 44; N.J.A. 56- 
57; T. 168-169). There is no testimony from any of the wit¬ 
nesses as to what the prosecutrix meant by having “something 
to do with me” and in answer to the prosecutor’s question: 
“Did Clea say any more about what she meant?”, this witness 
replied: “No, she did not.” There is no testimony whatever 
that the prosecutrix ever stated to her mother or grandmother 
that “he took me and laid me on the bed in mother’s room.” 
That such a statement unjustly prejudiced appellant, needs no 
argument to elucidate. 

There were several instances in the testimony concerning 
telephone conversations with the prosecuting attorney. One 
instance in which the prosecutor attempted to show by his 
questions that the prosecutrix had admitted to him over the 
telephone that a certain statement (government exhibit No. 
3) was the truth (O.J.A. 31, 34-35; N.J.A. 38-39, 42-43; T. 
108, 115-116). Other instances concerned telephone conversa¬ 
tions of appellant and his wife with the prosecuting attorney 
(O.J.A. 88-89; N.J.A. 108; T. 432). (also O.J.A. 98-99; T. 562- 
564). No evidence whatever was offered by the prosecutor con¬ 
cerning these matters, but he told the jury (O.J.A. 118; N.J.A. 
150: T. 712) : 

You may notice that I, myself, was put on trial in this case 
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by the defendant. I trust in my own honor and integrity that 
I have not come off too badly, without coming up to say any¬ 
thing. 

I say that as argument now to you that the defense did that 
on purpose. They were attempting to have me put in a position 
where I would have to take the witness stand there and keep¬ 
ing me from arguing my own case, because they would have me 
otherwise arguing my own credibility. 

I am not going to lower myself to argue the like of that de¬ 
fendant. And that’s why I say if you choose to believe what 
he said, then you can believe everything else he said, and 
acquit the man. If you choose to disbelieve w’hat he said, then I 
say to you should disbelieve the rest of it, too, because that man 
is not telling the truth on the witness stand when he says those 
things. 

* * * 

Mr. Ducker said I wouldn’t take the witness stand to deny 
these things. I told you why I wouldn’t do that, on my direct 
argument, and Mr. Ducker can get up there and say anything 
to the contrarv under oath. I challenged him to do so. (O.J.A. 
120-121; N.J.A. 162; T. 780). 

This last statement was made in rebuttal when appellant had 
no chance whatever to answer such slander. 

The prosecutor constantly attempted to bully and intimidate 
even his own witnesses in seeking to get them to testify to 
facts other than they did. At page 27 of the Old Joint Appen¬ 
dix, (T. 101) the prosecutor is admonished by the trial court 
for discourtesy to appellant’s trial counsel. At page 31 of the 
Old Joint Appendix (N.J.A. 39; T. 109) the trial court again 
admonished the prosecutor for bullying his witness: 

Q. Now Clea, look at me, don’t look at the defendant when 
you are answering the question. 

MR. DUCKER: I object. 

THE COURT: Yes. don’t characterize the action of any¬ 
body in the courtroom by either counsel; I don’t w r ant to have 
to admonish either 1 of you again. 

Again at page 36 of the Old Joint Appendix (N.J.A. 44; T. 


1 The use of the word “either” was unfortunate. At no time 
was appellant’s trial counsel admonished by the trial court for 
indecorum nor does the record show any act of misconduct on 
his part. 
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117-118) in spite of repeated warnings on the part of the trial 
court, the prosecutor continued to bully this witness: 

Q. That I just asked you. Take your hand down from your 
mouth and speak up. 

MR. DUCKER: Your Honor, I think he has been admon¬ 
ished. 

THE COURT: Mr. McNamara, I have told you don’t ad¬ 
monish the witness or anybody in the courtroom. If you do it 
again I will take action. 

Although the trial court, without objection from the prose¬ 
cutor, granted defendant’s prayers Nos. 2 and 3 for instruc¬ 
tions to the jury, concerning alibi defense and its application 
to the case on trial, and these instructions were read to the 
jury by appellant’s trial counsel as instructions from the trial 
court, nevertheless, the prosecutor asked the jury to disregard 
and ignore the trial court’s instructions. (O.J.A. 121; N.J.A. 
3 62; T. 780) : 

He [appellant’s counsel] started reading these instructions 
on a!ib:s. There is no aiibi offered that this man was away from 
the place when any crime took place. All he said was that he 
didn’t do it. See? That’s why I say argument or instructions on 
alibis are not material. 

The prosecutor was permitted, over objection, to introduce 
testimony for a limited purpose which included (1) evidence 
that a complaint had been made; (2) evidence for the purpose 
of impeachment only. However, in spite of the warning of the 
trial court just before his closing argument (O.J.A. Ill; T. 
678-679) that none of this evidence was to be used in support 
of his case in chief but restricted solely to its limited purpose, 
the prosecutor argued to the jury that this was probative evi¬ 
dence calling it part of the res gestae, even spelling the word 
out and stating “You have there something which, even if 
Clea had died, would be admissible as to what had happened” 
(O.J.A. 112; T. 695-696). 

At page 49 of the Old Joint Appendix, (T. 196) the prosecu¬ 
tor attempted to show that appellant was angry at his wife and 
as a result he committed the crime alleged on his wife’s daugh¬ 
ter. The trial court sustained objection to this agreeing that it 
was a novel theory, yet the prosecutor told the jury (O.J.A. 
113; N.J.A. 140-141: T. 697-698) : 
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This was something’ that happened in a fit of anger, after 
his so-called wife, at the home of her mother, after there had 
been a fight with his wife, and he had said he had slapped her. 

Hi * * 

Now, that’s the mood he would have you keep in your mind 
that he was in when he went to that house. But that was not 
the mood. He was mad at his—“mv wife,” and I say to you 
that he was mad through her at her offspring, Clea. that he 
had been mad for some time. 

Again at page 158 of the Old Joint Appendix (N.J.A. 158; 
T. 774) in rebuttal argument: 

Now, I don’t know, but I can assure you that if any psy¬ 
chiatrist were to examine this man, he would say the reason 
why this man did these things is some unconscious resent¬ 
ment against his wife’s former lover, wife’s former husband 
— anger or resentment at a person such as a woman he is 
living with can be expressed by acts against those who are 
fiesh and blood to her. And that is why one of the motives I 
point out — 

MR. DUCKER: T make an objection to that. 

The prosecutor also referred to appellant and his wife in 
the following language (O.J.A. 115: N.J.A. 144-145; T. 703- 
701) : 

You say to yourself, why would a man who committed an 
offense such as this go down to where he knows the com¬ 
plainant is. I say was a bravado typical of this defendent. 
* * * 

So. what did he do? He fled. I say fled. He didn’t just disap¬ 
pear. He fled. 

* * * 

Yet why would a man like this defendant be gone for a whole 
week purposely, because of his wife being angry with him 
about his slapping? It doesn’t fit in with the character of 
these people. 

They aren’t the kind of people that would get offended by a 
slapping. You can tell that, yourselves, by observing them, 
the type of people that they are. 

and again, at page 120 of the Old Joint Appendix (N.J.A. 159- 
160; T. 776-777) : 

I called that woman (appellant’s wife) as a witness earlier 
in the case, and she chose to testify for her husband, which 
is her right, if she so chooses. But I say to you that her 
testimony did one thing. The act that woman took part in 
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was, I suppose, somewhat akin to the act of Judas Iscariot, 

because she sold her own little daughter, for what? 

* * * 

And the only other thing this poor lady has gotten out of it 
is denied her, the companionship of this defendant. She testi¬ 
fied as she did, and you did observe her demeanor, and if you 
have ever seen a w’omen that is frustrated, it is Mrs. Wheeler, 
because she believes that nobody believes what she says. 

As she spoke, you could see in her eyes the consciousness 
that her story was not being believed. And she says to herself, 
“I have to go through with it. I have gone this far. And yet 
for what did I do it? What is the loyalty that makes me stick 
by this man, Rodney Wheeler, that morning after the tempes¬ 
tuous riot in Maryland down near District Heights?” 

Then the prosecutor cast disparaging remarks upon appel¬ 
lant’s financial condition, although its relevancy to the issue 
remains a mystery: 

He said the defendant went bankrupt while he was in jail. 
There is no testimony of that. They are trying to make Mr. — 
the defendant a big business man, having a cabin cruiser, 
taking trips to Florida. Does he look like the kind of a man 
that rolls in such wealth, and such financial security, and such 
a high standard of living that he does all these things? (O.J.A. 
119; N.J.A. 157-158; T. 773). 

The defendant is supposed to be so well off, yet his truck 
was received by a finance company. (O.J.A. 120; N.J.A. 162; 
T. 779). 

The prosecutor attempted, over objection, to improperly dis¬ 
credit appellant’s trial counsel as well as appellant by making 
accusations, scandalous in their nature, against both, and offer¬ 
ing no evidence whatever to substantiate his unfounded 
charges. In the testimony of George H. Robison, a rebuttal 
witness, the prosecutor attempted to show that appellant’s 
trial counsel represented appellant from the time appellant 
was first apprehended and thereby suggest to the jury, in some 
manner, that appellant’s trial counsel as well as appellant were 
conspiring to obstruct justice (O.J.A. 103). At the time 
appellant was brought before the Municipal Court on prelim¬ 
inary hearing he was without counsel and the Municipal Court 
assigned Mr. Doyle, a member of the bar, to represent him 
on that occasion. Mr. Doyle’s name clearly appeared on the 
warrant, which was the only paper before the Municipal 
Court. (O.J.A. 103-104). Also, the trial court ruled that appel¬ 
lant’s trial counsel did not represent appellant or any other 
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person concerned with the trial on August 23, 1951, nor until 
he entered his appearance in the case. (O.J.A. 103). In spite of 
this ruling from the trial court and in spite of the fact that the 
government offered no evidence whatever upon these points, 
the prosecutor told the jury, in rebuttal argument (O.J.A. 119; 
N.J.A. 156-157; T. 771) : 

At that time, as Sergeant Robison told you on the witness 
stand, the defendant, when he was arrested on August 18, was 
brought to court, and on that morning the witnesses for the 
Government, namely Clea Teets and her mother, were asked 
to come down to the Police Department headquarters to give 
a statement concerning what happened that night, August 18. 

And who calls up to tell them that the witnesses are so upset 
by their harrowing experience of the night before, August 17, 
and 18, that they can't come down? Mr. Ducker. 

MR. DUCKER: I don’t believe there is any testimony on 
that at all. 

THE COURT: It will be up to the jury to recall the testi¬ 
mony as given. 

MR. McNAMARA: In addition, as to what lawyer’s name 
appeared on that piece of paper that was shown you, there 
is no doubt that a name was spelt S-t-o-l-v-e. or something 
like it. I couldn’t make it out too clearly, myself. I don’t 
know whether it was Mr. Ducker or not. 

The unccntroverted evidence showed that while appellant 
was in jail awaiting trial, from August 18, 1951, to the end of 
January, 1952. that he did not know the whereabouts of his 
wife and step-daughter during the latter half of this period 
and, furthermore, he did not learn of their whereabouts until 
after he was released from jail on personal bond, when he set 
out to search for them. The government offered no evidence 
whatever touching upon this point. Yet. in his rebuttal argu¬ 
ment to the jury, the prosecutor said: (O.J.A. 121; N.J.A. 163- 
164; T. 781-782) 

Now. following that the defendant was arrested, and he 
was locked up. and Mr. Ducker said that the man was. im¬ 
mediately upon his release, immediately upon his release from 
jail in January' of this year — that he went out and got the 
two witnesses and brought them right in. 

That’s not so. That is iust not so. The man got out of jail 
around January 31st of this year, 1952, because he had been 
in jail so long awaiting trial of this case, without these two 
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witnesses. If he had wanted a trial, he could have said “My 
wife and my daughter, or step-daughter, are over in Virginia 
at such and such an address." 

Do you suppose for one minute he didn’t know, or his attor¬ 
ney didn't know (emphasis supplied) where those people 
were? They chose to try to starve the case out. First they 
don’t come to police court, second, they won’t come to Grand 
Jury, hoping the case will be dismissed for want of prosecu¬ 
tion. Finally, through the diligent efforts of the police, they 
are brought down to testify. 

* * * 

Then the indictment comes down. Who represents the de¬ 
fendant? Who represents these witnesses? Where are they 
when they are asked to come down to prepare their case for 
trial? Where are they on the trial dates that were enumer¬ 
ated? 

The prosecutor said that his own witness, Hugh Costello, 
was favorably inclined to appellant and had changed his testi¬ 
mony on the stand and perjured himself at the instance of 
appellant and appellant’s counsel when there was no evidence 
whatever introduced on this point (O.J.A. 114, 115-116; N.J.A. 
143-144; T. 701-702) : 

Now, what do we have on top of that? We have Hugh Cos¬ 
tello. Hugh Costello whom you saw in association with the de¬ 
fendant throughout the trial***. 

Now, we have in addition the defendant’s attempts on the 
day after Hugh Costello finished the Government’s testimony, 
after he had been warned not to talk to people about his testi¬ 
mony, and of course he said he didn’t talk about his testimony, 
but he took the witness stand on cross examination and he 
said he wasn’t sure there was— 

MR. DUCKER: I hate to interrupt counsel, but there was 
no instruction after a witness had testified not to talk about 
his testimony. 

THE COURT: The jury are the sole judges of the testimony. 
* * * 

* * * 

Now, so the next morning Ducker has realized in the mean¬ 
while that hurts him that twenty minutes lapse there. So he 
has the man Costello back on cross-examination, and he goes 
over the same thing, and you recall how the time becomes a 
little short, and it gets down between ten and fifteen minutes. 
(O.J.A. 116; N.J.A. 146; T. 705) 
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The prosecuting attorney referred to a purported state¬ 
ment which was not introduced in evidence and of which no 
mention was made to the jury, implying that it was detrimen¬ 
tal to appellant. The only reference to such statement, except 
at the bench, is at pages 36-37 of the Old Joint Appendix 
(N.J.A. 44; T. 118) where, in answer to the prosecutor’s ques¬ 
tions, the prosecutrix denied such a statement for appellant: 
(O.J.A. 117; N.J.A. 148; T. 708) 

And the little girl said, herself, although the defense didn’t 
offer it, and I wonder why they didn’t, the little girl said her¬ 
self on the witness stand, that she signed a statement which 
was witnessed by her mother and by the defendant, over in 
Virginia, after he got out on bond. What was in that state¬ 
ment? 

There was no evidence whatever of such a statement, and in 
any event it would be inadmissible. 

Because of the gravity of a charge such as is herein set out, 
—misconduct on the part of the prosecuting attorney — appel¬ 
lant’s counsel, understandably, would be reluctant to set out 
such a contention on appeal were not the basis of such con¬ 
tention so overwhelmingly demonstrated by the words and 
actions of the prosecutor, himself. Because it is believed that 
such a charge should not lightly be advanced, nor should it be 
advanced on the basis of an isolated incident or two, which 
might reasonably happen in the heat of the trial of a capital 
case, that the numerous instances of misconduct have been 
detailed herein, even at the risk of being tedious. Because, it 
is felt, all these instances should be taken together to show a 
deliberate plan, rather than mere inadvertance or naivete, 
appellant respectfully asks the indulgence of this Court re¬ 
specting the length and detail of this Chapter, which, were 
the point involved of a different nature, might otherwise be 
expressed more succintlv. 

In the leading case of Berger v. United States, 295 U.S. 78, 
88, 79 L. Ed. 1314, 55 S. Ct. 629, the United States Supreme 
Court said: 

The United States Attorney is the representative not of 
an ordinary party to a controversy, but of a sovereignty whose 
obligations to govern impartially is as compelling as its obli¬ 
gation to govern at all; and whose interest, therefore, in a 
criminal prosecution is not that it shall win a case, but that 
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justice shall be clone. As such, he is in a peculiar and very 
definite sense the servant of the law, the twofold aim of which 
is that guilt shall not escape or innocence suffer. He may 
prosecute with earnestness and vigor — indeed, he should do 
so. But, while he may strike hard blows, he is not at liberty 
to strike foul ones. It is as much his duty to refrain from im¬ 
proper methods calculated to produce a wrongful conviction 
as it is to use every legitimate means to bring about a just one. 
(This paragraph was quoted with approval in Viereck v. 
United States, 318 U.S. 236, 248, 87 L. Ed. 734, 63 S. Ct. 561). 

It is fair to say that the average jury, in a greater or less 
degree, has confidence that these obligations, which so plainly 
rest upon the prosecuting attorney, will be faithfully observed. 
Consequently, improper suggestions, insinuations and, es¬ 
pecially. assertions of personal knowledge are apt to carry 
much weight against the accused when they should properly 
carry none. *** 

In these circumstances prejudice to the cause of the accused 
is so highly probable that we are not justified in assuming its 
non-existance. *** Moreover, we have not here a case where 
the misconduct of the prosecuting attorney was slight or con¬ 
fined to a single instance, but one where such misconduct was 
pronounced and persistent, with a probable cumulative effect 
upon the jury which cannot be disregarded as inconsequential. 
A new trial must be awarded. 

The Berger case, supra, is on all fours with case at bar in 
regard to the point herein involved. Compare, for example, the 
language of the prosecuting attorney in the case at bar, as 
heretofore set out. and the basis for indecorum on the part of 
the prosecutor in the Berger case, as set out below: (295 U.S. 
at p. 84) 

That the United States prosecuting attorney overstepped 
the bounds of that propriety and fairness which should charac¬ 
terize the conduct of such an officer in the prosecution of a 
criminal offense is clearly shown by the record. He was guilty 
of misstating the facts in his cross-examination of witnesses; 
of putting into the mouths of such witnesses things which they 
had not said: of suggesting by his questions that statements 
had been made to him personally out of court, in respect of 
which no proof was offered;*** of assuming prejudicial facts 
not. in evidence; of bullying and arguing with witnesses; and 
in general, of conducting himself in a thoroughly indecorous 
and improper manner.*** The trial judge, it is true, sus¬ 
tained objections to some of the questions, insinuations and 
misstatements, and instructed the jury to disregard them. But 
the situation was one which called fm stern rebuke and repres- 
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sive measures and, perhaps, if these were not successful, for 
the granting of a mistrial. It is impossible to say that the 
evil influence upon the jury of these acts of misconduct was 
removed by such mild judicial action as was taken. 

In Volkmor v. United States, 13 F. 2d 594, a judgement of 
conviction was reversed solely because the United States At' 
torney’s improper and abusive characterizations and refer¬ 
ences to the defendant during his summation as a skunk and 
weak-faced weasel, and a cheap, scaley and slimy crook. The 
Court said: (at p. 595) 

Admitting that these statements were wholly unjustifiable 
— as indeed must be done — the government contends that, 
as defendant failed to ask for exceptions, the error is not 
available.*** But. even if there had been no objection, it was 
the duty of the court, on its own motion, to reprove counsel 
and to instruct the jury to disregard the remarks. This is not 
a case of inadvertar.ee of statement, but of intentional abuse. 
***Neither the withdrawal nor the admonition could remove 
the effect of the error. 

Whether there has been a correction of the abuse of argu¬ 
ment by a withdrawal of the objectionable parts of it depends 
upon whether on considering the whole case the error appears 
to have been so serious that it likely affected the minds of the 
jury despite the attempted correction by counsel or court*** 
and *** it has been held that, if an objection is made to an 
improper argument, and the court sustains the objection, or 
counsel withdraws the improper remark, the error will gen¬ 
erally be deemed to be cured. If, however, upon a considera¬ 
tion of the whole case, the error appears so egregious as to 
have affected the minds of the jury, despite the attempted 
correction, the verdict must be set aside. This case strikingly 
illustrates the justice of that rule. 

In Pierce v. United States , 86 F. 2d 949, the Court said: 
(at p. 952) 

Of more serious import is the complaint that the trial was 
not fairly conducted, and that conviction was had otherwise 
than in accordance with the law and the evidence, for: “A 
trial in court is never . . . ‘purely a private controversy . . . 
of no importance to the public.’ The state, whose interest it 
is the duty of court and counsel alike to uphold, is concerned 
that every litigation be fairly and impartially conducted and 
that verdicts of juries be rendered only on the issues made 
bv the pleadings and the evidence.” New York Central R.R. Co. 
v. Johnson, 279 U.S. 310, 318, 49 S. Ct. 300, 303, 73 L. Ed. 706. 

* * * 




Sometimes a single misstep on the part of the prosecutor 
may be so destructive of the right of a defendant to a fair 
trial that reversal must follow, as in Pharr v. United States, 
48 F. 2d 767 (CCA 6). At other times transgressions may be 
so slight that if promptly corrected and their repetition 
avoided the court may not say that the jury was prejudiced, 
though often the mere cumulative effect of a course of im¬ 
proper conduct compels reversal. Volkmor v. United States, 
13 F. 2d 594 (CCA 6) ; Frantz v. United States, 62 F. 2d 737 
(CCA 6). 

* * * 

We are not here so much concerned with improper 
argument springing from the heat and enthusiasm of advo¬ 
cacy, as we are with what appears to have been a studied 
effort to inject into the case irrelevant and prejudicial matter 
for the purpose of influencing the verdict, and its continued 
repetition after adverse rulings. Indulgence was designed 
rather than inadvertant, and an improper purpose its only ex¬ 
planation. That it was intended to prejudice the jury is suf¬ 
ficient grounds for a conclusion that in fact it did so. Similar 
latitude in respect to irrelevant matter permitted to counsel 
for the defendants neither vindicates nor palliates the license 
assumed by the prosecutors, nor lessens its destructive effects 
upon the fairness of the trial. Above and beyond all technical 
procedural rules, designed to preserve the rights of litigants, 
is the public interest in the maintenance of the nation's courts 
as fair and impartial forums where neither bias nor prejudice 
JWes, and appeals to passion find no place, though the govern¬ 
ment itself be there a litigant. 

This Court’s attention is also respectfully directed to Kas- 
sin v. United States, 87 F. 2d 183; United States v. Perlstein, 
120 F. 2d 276; Weather v. United States, 117 F. 2d 585: Ip- 
polito v. United States, 108 F. 2d 668. 

The foregoing cases clearly set out the duties and obligations 
of the United States Attorney in criminal prosecutions and 
clearly set out what constitutes a miscarriage of justice by 
reason of his violating these rules. The conduct of the prose¬ 
cuting attorney in the case at bar could not, by any conceivable 
stretch of the imagination, be deemed to be inadvertant. It 
was deliberate and consistent. His plan is readily discernible 
from his opening statement, through the examination of his 
own and defense witnesses, to his final summation and rebuttal 
argument. His action was designed for the sole purpose of 
getting before the jury inadmissible evidence which was 
prejudicial to the appellant and appealing to the bias and 
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passion of the jury- The fact that he was successful in his evil 
intent is amply demonstated by the fact that there was a con¬ 
viction in the case below when there is not a scintilla of ad¬ 
missible evidence available upon which even a naked prima 
facie case could be based. 


XI 


There Was Insufficient Evidence to Warrant the Submission of the 

Case to the Jury 

The government failed to establish even a naked prima facie 
case. When it failed to elicit the testimony it had hoped it 
might obtain from the prosecutrix its entire case collapsed and 
the trial court should have sustained defendant’s motion for 
judgment of acquittal, seasonably made, pursuant to Rule 
29(a) of the Federal Rules of Criminal Procedure. The trial 
court did sustain defendant’s motion for judgment of acquittal 
on Count One of the indictment but erred in failing to sustain 
this motion in connection with Count Two of the indictment, 
the case going to the jury and appellant being convicted on 
Count Two of the indictment. 

The prosecutor sought to establish, over objection, a corpus 
delicti by the opinion testimony of a medical student who was 
improperly qualified as an expert (see Chapter I hereof) and 
by the opinion testimony of a laboratory assistant who was not 
a bacteriologist and parasitologist (See Chapter III hereof) 
concerning his scientific examination of certain microscope 
slides when the connecting links of identification of these 
slides were not shown (See Chapter II hereof). 

After thus attempting to prove a corpus delicti by the tw*o 
foregoing witnesses the government then attempted to estab¬ 
lish guilt on the part of the defendant beyond a reasonable 
doubt by testimony purporting to show: (1) that a complaint 
had been made naming the appellant; (2) that the following 
day the mother of the prosecutrix appeared to believe that 
there was some basis to the charge; (3) that by impeaching 
the credibility of the prosecutrix when she testified defendant 
is not guilty as charged, perforce it must follow that defendant 
is guilty as charged; (4) that by impeaching the credibility 
of another government witness, Hugh Costello, by showing 
him friendly to defendant, perforce it must follow that his 



testimony which w T as not prejudicial to defendant is perjured 
and, therefore, should be considered as testimony prejudicial to 
defendant; and (5) that defendant committed other acts of 
violence of an entirely different nature eight days later in the 
state of Maryland. 

(1) That a complaint has been made cannot be used as 
probative evidence has been discussed in Chapter VII hereof; 
(2) that the mother of the prosecutrix at one time believed 
there was some basis to the charge is inadmissible is dis¬ 
cussed in Chapter VIII hereof; (3) that impeaching evidence 
cannot be used to establish a case in chief is discussed in 
Chapters V and VI hereof; (4) the impropriety of impeach¬ 
ing the witness Costello is discussed in Chapter IV hereof; and 
(5) the inadmissibility of subsequent acts of a different nature 
are discussed in Chapter IX hereof. 

Search as one will, a minute examination of the proceedings 
in this case show nothing beyond the foregoing which was 
presented by the prosecuting attorney both in his case in 
chief and rebuttal. 

Even if we assume, arguendo , that all the foregoing evidence 
was properly admitted, it still has no probative value and can¬ 
not establish a prima facie case and the trial court should have 
granted defendant’s motion for a judgment of acquittal duly 
entered at the close of the government’s case pursuant to Rule 
29 (a) of the Federal Rules of Criminal Procedure. To say 
that the trial court’s failure to grant this motion is startling 
is a euphemism — it literally staggers the imagination! 

The attention of this Court is respectfully directed to pages 
71-76 of the Old Joint Appendix (T. 346-352). In these pages 
are set out the reasons given by the trial court for overruling 
defendan’t motion for judgment of acquittal. The trial court 
gave as its reasons for sending the case to the jury (1) that 
there had been a corpus delici proven; (2) that a complaint 
had been timely made by prosecutrix to her mother; (3) that 
there was “opportunity” 1 of access “living as a member in the 
household” for defendant to have committed the act charged; 
and (4) “within a week evidently you raise a question of in- 

'Opportunitv to commit crime does not require the neces- 
sary inference that it was used. State v. Costin, 46 Wyo. 463, 
28 P. 2d 782. 
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timidation threatening the complaining witness with a harum- 
scarum drive at the point of a knife, to know whether or not 
she made a complaint against him.” (J.A. 74-75). 

Points (1) and (2) have been covered in Chapters I, II, III 
and VII, respectfully, herein and this court’s attention is 
respectfully directed thereto. Point (3) raises a unique ques¬ 
tion : Does mere “opportunity of access living as a member 
of the household” constitute probative evidence of the commis¬ 
sion of a crime against any member in the household, even 
though it is nowhere contended that such opportunity is 
exclusive with appellant? This certainly appears to be a novel 
proposition and contrary to our unanimously accepted pre¬ 
sumption of innocence on the part of the defendant and the 
burden on the part of the government of proving a defendant 
guilty beyond a reasonable doubt. This apparently is an 
erroneous application of the civil doctrine of res ipsa loquitur 
to criminal cases. One can only shudder at such a thought 
and pray that the time will never come in our country when, 
to obtain a conviction, it will only be necessary for the prose¬ 
cution to set out a corpus delecti , show that someone had over¬ 
heard a complaint made against a particular person, show 
that he could have committed the crime (no matter how hei¬ 
nous) simply by reason of propinquity only, and then show that 
after defendant had learned that a charge had been made 
against him, someone overheard him ask the prosecutrix 
whether or not such a charge had been made. This would 
effectively shift, in a criminal case, the burden of proof upon 
the defendant to prove his innocence beyond a reasonable doubt 
and in the absence of his ability to do so he could be convicted. 
In other words, where a crime has been committed, the govern¬ 
ment could pick any associate or relative of the victim and 
say: “We have shown that a crime has been committed — if 
you didn’t commit it then who did? Since you had an op¬ 
portunity to commit the crime, unless you prove yourself in¬ 
nocent beyond a reasonable doubt, you can be convicted with 
no further showing of evidence than the fact that someone 
overheard a complaint made about you.” Beside such a prop¬ 
osition as this the trials of the Star Chamber of London, the 
Spanish Inquisition or the modern-day Russian purge trials 
become favorable criteria of adjective law. In these trials, 
while justice was perverted, at least lip service was paid to 
established legal principles. In the proposition set out in the 
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trial below, however, not even lip service is paid to our hal¬ 
lowed principles concerning presumption of innocence, burden 
of proof, or the substantive law which our adjective law so 
well serves as handmaiden. 

While it is clear that the subsequent acts alleged to have 
been committed by appellant could not rise to the level of pre¬ 
sumption, even if such a presumption were raised by his acts 
the stronger presumption in favor of innocence would have 
to be prevailing. At 22 Corpus Juris Secumdum, Crim. Law 
sec. 599 at p. 917, the law on this point is set out as follows: 

In criminal proceedings the weaker of two conflicting pre¬ 
sumptions arising from the same facts should, of course, be 
deemed overcome by the stronger. 

According to some courts, as a general rule, as between 
conflicting presumptions, that which is in favor of the inno¬ 
cence of accused prevails. At any rate, where two equal pre¬ 
sumptions, one in favor of innocence and the other in favor of 
guilt, are presented, the one in favor of innocence is to be pre¬ 
ferred ar.d applied ; 2 and where from certain facts different in¬ 
ferences might be drawn, some favorable and some unfavor¬ 
able to accused, the most favorable should be adopted.* 

Or as stated in Dixon v. Commonwealth, 162 Va. 798, 173 S.E. 
521, where fact is equally susceptible of two interpretations, 

one of which is consistent with innocence of accused of crime 
charged in indictment, the jury cannot arbitrarily adopt that 
interpretation which incriminates him. In Dickerson v. United 
Stages, C.C.A. Iowa, 18 F. 2d 887, it was held that a circum¬ 
stance relied on as evidence of criminal guilt which is suscep¬ 
tible of two inferences, one favorable to innocence, is robbed 
of probative value, although from the other guilt may be 
fairly deducible. 

In Kidwell v. United States, 38 App. D.C. 566, this Court 
reversed the trial court, among other reasons, for having 
submitted the case to the jury on the uncorroborated testimony 
of the prosecutrix that the defendant had carnally know her 
even though no motion for a directed verdict was made. In 
referring to carnal knowledge cases generally, Mr. Justice 

2 Hayivord v. State, 149 N.W. 105, 97 Neb. 9. 


* Hndc v. United States, C.C.A.S.C., 15 F. 2d 816. 
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Van Orsdel, delivering the opinion of this Court, at page 573, 
said: 


In cases of this sort the inducements to perjury and 
revenge are so great that it is of the highest importance that 
the motive and character of the prosecutrix should be rigidly 
investigated.*** 

*** We are aware that a conviction for this offense will 
be sustained upon the testimony of the injured party alone. 
But where the courts have so held, the circumstances sur¬ 
rounding the parties at the time were such as to point to the 
probable guilt of the accused, or, at least, corroborate indirect¬ 
ly the testimony of the prosecutrix. In this case defendant was 
convicted under this count upon the bald statement of the 
prosecutrix *** Although no objection was interposed upon 
the ground of the insufficiency of the evidence to support a 
verdict of guilty on this count, in a felony of this magnitude, 
when the evidence is totally inadequate to satisfy the demands 
of justice, the court should of its own motion, correct the error. 

In the case at bar, there is not nearly the quantum of evi¬ 
dence presented to sustain a conviction that there was in the 
Kid well case. In fact, there is no evidence whatever. Here ap¬ 
pellee is attempting to pervert to a complete reversal the above 
rule which holds that it is possible, though definitely frowned 
upon, to send a case to the jury where there is the probative 
testimony of the prosecutrix in the absence of evidence to 
corroborate it, to include the converse, i.e., a case can be sent to 
the jury where there is a scintilla of corroborating evidence in 
the absence of probative evidence for it to corroborate. This 
could be the only explanation for sending this case to the jury 
and to advocate such a theory would be argumentum ad absiir- 
dum. 

In the Kidwell case, supra, as well as in Brown v. United 
States 80 U.S. App. D.C. 270, 152 F. 2d 138, judgments were 
reversed despite the fact that no objection to admissibility 
was made at the trial. In Harris v. United States, 50 App. D.C. 
139. 269 Fed. 481 and Craxcford v. United States, U.S.C.A.D.C. 

No. 11.350 (Sept. 4, 1952).U.S. App. D.C.. 

this Court refused to reverse the trial court solely on the 
ground that objection to inadmissible testimony had not been 
interposed and indicated clearly that had objection been sea¬ 
sonable made the decisions would have been otherwise. 

It is to be remembered in the case at bar, appellant did make 
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motions for judgment of acquittal and appellant did make 
objections to the admission of the testimony complained of, 
promptly and vigorously — even to the point of moving a mis¬ 
trial (O.J.A. 7; N.J.A. 14; T. 23). Appellant seasonably and 
vigorously opposed the acts complained of every step of the 
way, individually and collectively. That these contentions were 
strongly urged upon the trial court is shown by the numerous 
bench conferences had in opposing the introduction of inad¬ 
missible evidence. Appellant strongly maintained his stand in 
his written motion for a new trial which was timely filed and 
argued at length. Appellant has made no attempt to profit by 
any smart device and then use that as basis for an appeal when 
his tactics proved fruitless (see: Crawford v. United States, 
supra ). 

Appellant’s position throughout has been positive, clear and 
consistent. He has conformed to all established rules of pro¬ 
cedure and conduct and herein asks that the trial court be 
instructed to compel appellee likewise to conform. He has 
fully pursued ana exhausted his remedies below and he is with¬ 
out the protection to which he is entitled save by direction of 
this Tribunal. Therefore, appellant respectfully petitions that 
this case be reversed and remanded to the trial court with in¬ 
structions to enter a judgment of acquittal. 


CONCLUSION 

A corpus delicti was not established because the witnesses, 
Mangum and Stone, a medical student and a laboratory assist¬ 
ant, respectively, were improperly qualified as expert wit¬ 
nesses and permitted to give the explanation of their scientific 
examinations and give expert medical opinions. Also, there 
were missing necessary links in the chain of identification of 
certain smears purportedly contained on microscope slides, 
the witness Mangum positively stating that he could not iden¬ 
tify them, and therefore they were improperly admitted into 
evidence. The trial court erred in permitting the prosecutor 
to announce surprise and impeach his own witness, Costello, in 
the absence of surprise on a material point. Likewise, it was 
improper to permit the prosecutor to announce surprise and 
impeach his own witness, the prosecutrix, when there was no 
surprise and her testimony was known to him six weeks be¬ 
fore the trial. It was improper to permit the prosecutor to 
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V 


read in toto a statement which was signed by the prosecutrix 
without reading. There was no basis for admitting details of a 
conversation allegedly occurring between prosecutrix and her 
mother, out of the presence of appellant, which the witness, 
Mrs. Wright, claimed to have overheard from outside a bath¬ 
room door, the denials of both the prosecutrix and her mother 
notwithstanding. Testimony of other witnesses to the fact 
that at one time the mother of the prosecutrix believed there 
might be some basis to the crime charged is pure hearsay and 
inadmissible. The trial court further erred when it permitted 
evidence of the conduct of appellant a full week after the date 
of the crime charged. Furthermore, appellant was substan¬ 
tially prejudiced and deprived of a fair trial by reason of mis¬ 
conduct on the part of the prosecuting attorney. Finally, the 
trial court erred in failing to grant appellant’s motion for a 
judgment of acquittal, there being insufficient evidence to es¬ 
tablish a prima facie case, even if the evidence complained of 
were properly admitted. The government’s case collapsed 
when it failed to elicit the testimony it had hoped to obtain 
from the prosecutrix. The evidence it relies upon is limited to 
the purpose of impeachment and cannot be considered pro¬ 
bative evidence supporting the government’s case in chief. 

It is, therefore, respectfully submitted that the judgment 
of the District Court be reversed and this case remanded to the 
District Court with instructions to enter a judgment of ac¬ 
quittal. 

CLAIRE 0. DUCKER, SR. 

Attorney for appellant. 

600 F Street, N.W., 

Washington, D.C. 
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STATEMENT OF QUESTIONS PRESENTED 

The appellant. Rodney Wheeler, was convicted of having 
carnally known his stepdaughter Cleatreasia Teets. In the 
appellee's opinion the questions presented on appeal are: 

(1) Whether the trial court properly denied appellant’s 
motions for judgment of acquittal where the Government’s 
evidence demonstrated: 

(a) That the complaining witness had been sexually at¬ 
tacked at the time charged in the indictment; 

(b) That while under the stress of nervous excitement caused 
by such attack, the complaining witness accused the appellant 
as her assailant; 

(c) That the appellant, after having learned of the accusa¬ 
tion against him. fled the scene of the crime, and subsequently 
threatened, in connection therewith, a principal witness for the 
Government. 

(2) Whether the prosecution was sufficiently “surprised” by 
the exculpatory testimony of the complaining witness as to 
warrant the trial court’s invocation of the provisions of D. C. 
Code (1951) § 14-104. 

(3) Whether the prosecuting attorney engaged in improper 
conduct during the course of trial. 

(i) 
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Hmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11440 

Rodney F. Wheeler, appellant 

v. 

United States of America, appellee 

BRIEF FOR APPELLEE 

counterstatement of the case 

On October 29,1951, a two-count indictment was filed against 
the appellant, Rodney F. Wheeler, charging him with having 
carnally known and abused a female child ton years of age, 
his step-daughter Cleatresia M. Teets, on January 20, 1951, 
and again on August 10,1951, in violation of D. C. Code (1951) 
§ 22-2S01 (A. 2). # At the close of the Government’s evidence 
on the trial that followed, the court granted the appellant’s 
motion for judgment of acquittal as to count one of the indict¬ 
ment (R. 331), but denied the motion as to count two thereof 
(R. 355A). Appellant’s motion for judgment of acquittal was 
renewed, as to count two, at the close of the entire case, and 
again denied (A. 137). The jury returned a verdict of guilty 
as charged in count two of the indictment, and the appellant 
was sentenced to imprisonment for a period of from three to 
ten years (A. 3—4). 

As to some of the facts there is no material dispute. At the 
time of the occurrence of the events hereinafter to be related, 
the appellant was a general contractor. He used a black panel 

♦The appendix referred to throughout this brief is the Government’s 
apj>endix tiled herein as a separate volume. 

( 1 ) 
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truck in connection with his trade. His brother-in-law. Hugh 
Costello, was in his employ (A. 12). The appellant resided 
in an apartment at 4000 E Street SE., District of Columbia, 
with his common-law wife, Josie Wheeler, 1 two children of this 
marriage, one and three years of age, and the complaining -wit¬ 
ness, the daughter of Mrs. Wheeler by a former marriage. 
Josie Wright, the mother of Mrs. Wheeler, lived in the first 
floor apartment of the premises 3942 C Street SE. three blocks 
distant from the appellant’s home. Hugh Costello, 17 years 
of age (R. 1S9), and Janice Wright, 11 years of age, son and 
daughter of Mrs. Wright, also lived at this address. A Mrs. 
Ann Cernak occupied the second floor apartment at 3942 C 
Street SE. 

August 10-18, 1951 

At approximately 6: 00 p. m. on August 10, 1951, the appel¬ 
lant. having completed his labors for the day. returned to his 
home. He was accompanied by Costello (A. 63). Shortly 
thereafter, the appellant and Costello proceeded with Mrs. 
Wheeler, who was then pregnant, to Falls Church. Virginia, 
to fulfill an appointment she had made with a physician. The 
complaining witness remained at home to care for the two 
younger children. Having accomplished the purpose of their 
visit to Falls Church, the parties returned to the District of 
Columbia, arriving in front of the Wheeler apartment some- 
titne between 7:30 and S:30 p. m. (A. 63, 100. 115). While 
the appellant and Costello waited in the truck, Mrs. Wheeler 
went to the apartment door to assure herself that the children 
did not require her attention. She observed that the living 
room was in a somewhat disordered condition and that the 
television receiver was tuned in more loudly than seemed neces¬ 
sary. The household appeared to be otherwise in order, how¬ 
ever, and Mrs. Wheeler returned to the truck. (A. 100.) She, 
the appellant and Costello then proceeded to a garage at Hill¬ 
top, Maryland, where certain repairs were made on the truck, 
and thence to the ‘‘Homestretch" restaurant located on the 

1 The marriage of the appellant and Mrs. Wheeler was solemnized in a 
religious ceremony on January 31, 1952, more than five months after the 
complaining witness was subjected to sexual relations, and two months 
prior to trial (R. 4S0). 


Marlboro, Maryland turnpike (A. 115). They arrived at the 
restaurant at approximately 9:00 p. m., where, in accordance 
with an arrangement previously made, the appellant expected 
to meet a business acquaintance. The latter individual did 
not make an appearance, however, and, after waiting a few 
minutes, the appellant. Costello, and Mrs. Wheeler went to 
another restaurant in this general vicinity. Then, in response 
to the requests of Mrs. Wheeler and Costello, they returned 
to the District. Throughout the Maryland excursion, the 
appellant and Mrs. Wheeler had been engaged in a rather 
heated controversy. (A. 116.) The appellant first drove to 
Costello's home at 3942 C Street SE., arriving there at approxi¬ 
mately 11:45 p. m. 2 and Costello got out of the truck (A. 116, 
129-130). Mrs. Wheeler, apparently having determined to 
disassociate herself from the appellant at this point, also got 
out of the truck. The appellant followed Mrs. Wheeler onto 
the street and concluded the argument which had begun earlier 
in the evening by striking her in the face. Mrs. Wheeler, 
sobbing and shrieking, ran into her mother's apartment. The 
appellant returned to his truck and proceeded alone to the 
Wheeler apartment. (A. 117.) 

As to the events which transpired subsequent to the appel¬ 
lant's departure from 3942 C Street SE., there is, seemingly, 
a sharp and irreconciliable conflict of testimony. This conflict, 
however, is, we submit, more apparent than real. The testi¬ 
mony of Mrs. Cernak, Mrs. Wright, Janice Wright, Mrs. Can¬ 
ada. and the police officers, as well as the medical evidence, all 
of which clearly established the appellant's guilt, remained 
unwaveringly consistent and harmonious throughout the trial. 

■ Costello, in an obviously immature effort to testify in any manner that 
miftht prove helpful to the appellant, and without regard to the truth, 
first fixed the time of their arrival at his home at 9 p. in., then some time 
l>etween 0 and 10 p. m., and. when confronted with his written statement 
to the police in which he indicated that the time in question was 12:1.” a. in., 
expressed absolute confusion as to this matter (A. (>5-06). Mrs. Wheeler 
fixed the time of arrival at approximately 11: 30 p. m. (A. 109). Both 
Mrs. Cernak and Mrs. Wrijrht stated that they were awakened by the 
screams of Mrs. Wheeler in front of the house at 11: -to p. m. (A. 51, 55). 
The appellent stated that he left his wife and Costello in front of 3942 C 
Street between 11 and 12 p. m. (A. 130). 

254720—53 - 2 





The testimony of the complaining; witness. Mrs. Wheeler, Hugh 
Costello, and the appellant, on the the other hand, presented 
such a bewilderingly incongruous, but at the same time en¬ 
lightening, picture of paradoxical self-contradictions and incon¬ 
sistencies, as to render nugatory their misguided efforts to 
exculpate the appellant of the offense for which he was charged, 
and, indeed, only served to fortify the efficacy of that other 
evidence which could leave no doubt as to his guilt. 

The prosecuting attorney, prior to his interrogation of the 
complaining witness, approached the bench and informed the 
trial court that he feared she might testify in a manner contrary 
to prior statements made by her to Mrs. Wheeler, to police 
officers, and before the grand jury. More specifically, the 
prosecuting attorney stated that his fears were based on (1) 
the fact that his pretrial efforts to talk with the complaining 
witness, except for one telephone conversation in which she 
acknowledged to him the truth of certain statements made by 
her to the police, had been effectively frustrated by the actions 
of Mrs. Wheeler, and (2) a conversation with the appellant, 
prior to trial, during which he produced a statement, pur¬ 
portedly written by Mrs. Wheeler and signed by the complain¬ 
ing witness to this effect: ‘T wish to state that Rodney 
Wheeler has never done anything to me in any way; that 
I told this story because my grandmother made me: she doesn’t 
like Rodney Wheeler.” In view of these circumstances, the 
Government requested that the complainant be called as the 
court's witness. (A. 33-35.) The request was denied, how¬ 
ever, (A. 35). and she was called as the Government’s witness. 

The complaining witness stated that during the absence of 
her parents on the night of August 10. 1951. she remained at 
home to watch over her two baby brothers (A. 36). She con¬ 
tinued in this capacity until approximately lip. m., at which 
time the appellant, unaccompanied, entered the apartment (A. 
36-37). He greeted the complaining witness, proceeded to 
the bathroom, and then to the kitchen (A. 37). Costello’s 
entrance into the apartment followed that of the appellant’s 
by fifteen to twenty-five minutes (A. 44). Immediately there¬ 
after the complaining witness left the apartment and proceeded 
to the residence of her grandmother, Mrs. Wright, at 3942 C 
Street (A. 3S). She categorically denied having accompanied 


the appellant into her mother’s bedroom on this night. The 
denial, being in direct contradiction to a previous statement 
made by her, the prosecuting attorney announced surprise and 
was permitted to cross-examine the complaining witness for 
purposes of impeachment (A. 37). Thereupon, in response 
to further interrogation, she admitted having talked with her 
mother upon arrival at the Wright home, but could not recall 
the nature of the conversation (A. 42): she admitted that, after 
conversing with her mother, police officers came to the Wright 
home and carried her, first to a precinct station (A. 41), and 
then to Gallinger Hospital, where she was subjected to a physi¬ 
cal examination (A. 39^0); she admitted that she was subse¬ 
quently taken to the Women’s Bureau of the Police Depart¬ 
ment where, in the presence of her mother, she dictated a 
truthful statement to a policewoman; she admitted having 
affixed her signature to the latter statement, but denied that 
the contents thereof had been read by her. or that they truly 
described the events which occurred on the night of August 
10, 1951 (A. 40—42-43); she admitted having talked, via tele¬ 
phone, with a man, presumably from the office of the United 
States Attorney, relative to this case, but was unable to remem¬ 
ber the substance of the conversation or the name of the person 
with whom she spoke (A. 3S-39, 42); she acknowledged that 
she had discussed the case with her step-father, the appellant, 
and that she had been living with him for two months prior to 
trial (A. 44). She affirmatively denied, however, that the ap¬ 
pellant, or any other man or boy, had indulged in sexual rela¬ 
tions with her on the night of August 10. 1951 (A. 39-40). 

On cross-examination the complaining witness stated that 
the appellant had never committed a sexual act with her, nor 
had he ever made an attempt to commit such an act (A. 47). 

Hugh Costello was called as a prosecution witness. He 
stated that he was with the appellant throughout the day 
of August 10.1951 (A. 62). and that he accompanied the appel¬ 
lant and Mrs. Wheeler to Virginia and Maryland on the eve¬ 
ning of that day (A. 63). When he declared that, after return¬ 
ing from Maryland, they arrived in front of his home at 3942 C 
Street SE. at 9 p. in., the prosecuting attorney expressed sur¬ 
prise. stating that the witness had previously indicated another 





time of arrival (A. 65). Over the appellant's objection (A. 65). 
the Government was permitted to cross-examine Costello, and 
succeeded in demonstrating, as heretofore pointed out in foot¬ 
note 2. svpra. his utter confusion relative to the question of 
time (A. 6.5-66). In other respects, his testimony with refer¬ 
ence to the Virginia-Maryland excursion substantially cor¬ 
roborated that of the appellant and Mrs. Wheeler (A. 63-65). 

Costello testified that, during the altercation between the 
appellant and Mrs. Wheeler in front of 3942 C Street, he 
walked to the front door of his house (A. 66). Upon ter¬ 
mination of said altercation. Mrs. Wheeler entered the house 
and the appellant departed in his truck (A. 67). Costello 
stated that immediately after the appellant's departure, he 
proceeded on foot to the Wheeler apartment, consuming 
between ten and fifteen minutes in transit. He entered the 
apartment without knocking, and noted that the complaining 
witness was seated before the television receiver. He then 
walked into the kitchen and observed the appellant who was 
about to eat an evening repast which he had just prepared. 
At this time, the complaining witness, who was fully dressed, 
except for her shoes, requested permission of the appellant 
to go to the Wright apartment to see her mother. The appel¬ 
lant gave his consent, and the complaining witness went to 
“the bedroom." obtained her shoes, and left the house (A. 
67). The appellant completed the eating of his meal, fol¬ 
lowing which he and Costello returned to the Wright apart¬ 
ment (A. (5-68). Acting upon instructions of the appellant, 
Costello went to the door of the apartment and informed his 
mother. Mrs. Wright, that the two Wheeler children had been 
left unattended in the Wheeler apartment. Mrs. Wright, in 
turn, informed Costello that the appellant was wanted by the 
police in connection with his assault upon Mrs. Wheeler. 
Costello was also informed at this time that the complaining 
witness had accused the appellant of having committed a rape 
upon her. and that the police had been so notified. Costello 
testified that he then advised the appellant “that the police 
wanted him for rape; that Clea came down and told them about 
the rape: and he was wanted for assault on my sister [Mrs. 
Wheeler]. 7 ’ (A. 68.) Whereupon, the appellant went to the 
door of the apartment, spoke briefly with Mrs. Weight and then 






proceeded once again, with Costello, to the aforementioned 
“Homestretch” restaurant in Maryland (A. 6S-6). The 
route selected by the appellant, caused him to drive by his 
home, in front of which a parked police car was observed. 
Subsequently, in the early morning of August 11. 1951. the 
appellant returned to the District, parting company with 
Costello at Bennings Road and Minnesota Avenue SE., a 
point some distance from both his own and Costello's home. 
(A. 69.) 

Costello testified that he next saw the appellant on the eve¬ 
ning of August 13. 1951, in front of the Greyhound Bus Termi¬ 
nal, at which time appellant was apprised of the fact that the 
police were searching for him in connection with the alleged 
rape of the complaining witness. Upon receipt of this infor¬ 
mation. the appellant stated that he did not want to see the 
police. (A. 69.) 

On cross-examination, Costello testified that when he en¬ 
tered the Wheeler apartment on the night of August 10, 1951, 
the complaining witness was dressed in a blouse and shorts, but 
was not wearing shoes. He stated that “the bedroom 7 ’ re¬ 
ferred to during his direct examination, and from which the 
complaining witness, prior to leaving the apartment on the 
night in question, had obtained her shoes, was, to the best of 
his recollection, the bedroom of the appellant and Mrs. 
Wheeler. (A. 72.) 

Costello stated that he met the appellant at the Greyhound 
Bus Terminal on the evening of August 18, 1951, and again 
informed him that he was being sought by the police relative 
to the offense of carnal knowledge (A. 74). 

Mrs. Ann Cernak, occupant of the apartment immediately 
above the residence of Mrs. Wright, was called as a witness 
for the prosecution and testified as follows: Mrs. Wheeler, after 
her controversy wdth the appellant, appeared at the apartment 
door of Mrs. Cernak and asked to use the telephone. In the 
presence of Mrs. Cernak, Mrs. W’heeler called the Police 
Department. Mrs. Cernak then went to a window of her apart¬ 
ment which overlooked the street to await the arrival of police 
officers (A. 51). W T hile thus waiting, and at approximately 
1 a. m. on August 11, 1951, or nearly one hour after the appel- 
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lant had departed from the vicinity, Mrs. Cernak observed the 
approach of the complaining witness (A. 51-52). As she drew 
near the house, the complaining witness commenced to run. and 
continued to do so until she reached the Wright apartment. 
Shortly thereafter, Mrs. Cernak went to the Wright apartment 
and observed the complaining witness “crying and shaking.’’ 
(A. 52.) After offering her services. Mrs. Cernak returned to 
her apartment (A. 52), and subsequently, at the request of 
Mrs. Wheeler, made a phone call to the Police Department, 
the second such call of the night (A. 53). In the course of 
time, police officers appeared at the Wright apartment, and, 
following their departure, the appellant appeared momentarily, 
and then drove off in his truck (A. 53). 

On cross-examination, Mrs. Cernak testified that, prior to 
August 10. 1951, she had spoken to Mrs. Wheeler on five or six 
occasions, and to the appellant on perhaps two occasions. In 
short, she was not an intimate acquaintance of the Wheeler 
family (A. 54). 

Mrs. Josie Wright, grandmother of the complaining witness 
and mother of Airs. Wheeler, was called as a Government wit¬ 
ness. She substantially corroborated the testimony of Airs. 
Cernak as to the events which preceded the complaining wit¬ 
ness' arrival at 3942 C Street in the early morning of August 11, 
1951, and as to the two telephone calls which were made to the 
Police Department (A. 54-56). 

The complaining witness entered the Wright apartment at 
approximately 1 a. m. on the morning of August 11 in a dis¬ 
traught condition, proceeded to the bathroom (A. 56), con¬ 
fronted her mother, and, in the presence of Airs. Wright (A. 61), 
stated: “Alother, Rodney just had something to do with me, 
and this isn’t the first time, but I was scared to tell you.” 3 
(A. 56.) It was at this juncture that Mrs. Cernak was asked 
to, and did, telephone the police (A. 57). Two police officers 
appeared at the Wright apartment (A. 57) and carried the com¬ 
plaining witness and Airs. Wheeler to the 14th Precinct Station 
(A. 77). 

* The latter declaration was admitted in evidence, over the appellant’s 
objection, as a “re# gestae” utterance (A. ;*»7. 1GS). 





Police Officer Ernst, a Government witness, testified that, 
commencing at 1 a. m. on August 11, 1951, and for approxi¬ 
mately an hour thereafter, he interviewed the complaining 
witness and Mrs. Wheeler in the 14th Precinct Police Station 
(A. 77). Ernst described the complaining witness’ mental 
and physical condition at the commencement of the inter¬ 
view as follows: 

Well, when I first saw her there she was crying, she was 
upset. It took me about, I would say, 15 to 20 minutes 
to calm her down enough to find out what was alleged 
to have happened (A. 78). 

During the course of the interview, the complaining witness, 
in the presence of Airs. Wheeler (A. 77), made a sex complaint 
to Officer Ernst (A. 7S). She was taken to Gallinger Hospital 
and placed under the supervision of Policewoman McCall 
(A. 78). 

Dr. Jack Alangum, an interne at Gallinger Hospital (A. 14), 
testified that he conducted a physical examination of the com¬ 
plaining witness at approximately 2 a. m. on August 11, 1951. 
Particular examination of the genital region (A. 16), revealed: 

a great deal of reddening of the external genitalia and 
of the skin between the child’s thighs. The area was 
also extremely tender. The child would not let me 
touch her without crying out in pain. There was no 
blood. The hymen or vaginal ring was stretched, which 
was old. It wasn’t torn, however. All of the vaginal 
mucosa was extremely red and showed signs of a great 
deal of irritation (A. 16). 

***** 

From my examination alone I can only report there had 
been recent trauma to the child's genitalia (A. 20). 

“Smears” were taken by Dr. Alangum for the purpose of de¬ 
termining the existence of spermatozoa within the vagina of 
the complaining witness (A. 16). These smears were spread 
on two glass slides (A. 19), labeled (A. 21), and transmitted to 
the hospital bacteriological laboratory for scientific examina¬ 
tion 4 (A. 20). The doctor was shown two slides by the prose- 

4 The slides were admitted in evidence as the Government's Exhibit No. 2 
(A. 30). 





cuting attorney and testified that insofar as he was able to 
determine, they were the slides upon which he had placed the 
smears taken from the vagina of the complaining witness 
(A. 21). 

On cross-examination, the doctor stated that he had com¬ 
menced his interneship at Gallinger Hospital on July 1. 1951— 
a month and ten days prior to his examination of the complain¬ 
ing witness—that during that period of time he had made ten 
or eleven physical examinations such as the one conducted with 
respect to the complaining witness (A. 24). He stated that 
he could not positively conclude that the child had recently 
experienced sexual intercourse; he could only say that she had 
experienced recent genital injuries, both external and internal 
(A. 20). In his opinion, the complaining witness was not a 
virgin (A. 23). 

Joseph Stone, medical technician and Assistant Supervisor 
of the Department of Bacteriology, Gallinger Hospital testi¬ 
fied that for the past ten years his duties have involved the 
examination and identification of organisms taken from the 
bodies of hospital patients (A. 27). To demonstrate his com¬ 
petency in the field of parasitology, he stated that he has had 
three years' pre-medical study, training in the Navy, at the 
Army Medical Center, the Rockefeller Foundation, and the 
United States Public Health Service (A. 27-2S). Over appel¬ 
lant's objection, the trial court permitted Stone to testify as an 
expert in the field of bacteriology and the narrower included 
subject, parasitology (R. 79). 

Stone stated that on August 11, 1951, he examined certain 
slides, furnished him by Dr. Mangum (A. 28), containing the 
smears taken from the body of the complaining witness (A. 
29). Microscopic inspection disclosed the existence of human 
spermatozoa on one of the slides (A. 29-30). The slides were 
identified by Stone (A. 28-29) and admitted in evidence over 
objection of appellant (A. 30). 

Policewoman Frances McCall testified that she was present 
during Dr. Mangum’s examination of the complaining witness, 
following which the child was taken to the Women’s Bureau of 
the Police Department, and, at 3:15 a. m. on August 11, 1951 
(A. 87), gave the following statement to the officer: 


Tonight (Friday August 10. 1051) I stayed at home 
to look after my two little brothers while my mother 
and stepfather went out. I was sitting in the living 
room watching television when Rodney came home. I 
glanced at the clock and I'm not sure if it said 5 till 11 
or 5 till 12. I asked him where Mom was and he said 
she was down in the car. He said he had come in to 
wash and shave and clean up and then they were going 
out again. He went into the bathroom and stayed 
about long enough to “go to the bathroom.” Then he 
came back into the living room where I was. He said 
“You're going to get screwed whether you like it or not.'' 
I started crying and told him please don’t. I tried to 
fight him but he picked me up and carried me into 
Mom’s bedroom. He told me to take off my clothes 
or he would do it for me. I took off my shorts and pan- 
ties and he made me lay on the bed. He took off his 
pants and shorts—I could see this by the light that came 
in through the window. He had turned off the hall 
light and the bedroom light. He got on top of me and 
stuck his thing in me. It hurt me. I (sic) didn't feel 
wet this time though, like it had before when he did this 
to me. After awhile the telephone rang. He said to 
just let it ring. Then he got up and put on his clothes 
and went into the bathroom to fix the zipper on his 
pants. Then he went out into the kitchen and started 
to eat. Then I picked up my clothes and went into 
the bathroom and put them on. Then Junior (Hugh 
Costello) came—he J s my mother's brother—and wanted 
to know if anybody was home. I told him Rodney was 
here. Then he went into the dining room to talk to 
Rodney and I slipped on my shoes and went out of the 
house and to my grandmother’s—Josie Wright, 3942 
C Street SE.—and my mother was there. I started 
crying and then I called my mother into the bathroom 
and told her what had happened. 

Rodney has done this to me six times before that I 
can remember. * * * Every time he did this he would 
tell me not to tell anyone. He scared me so I was 
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afraid to tell. Tonight he hurt me a lot and I decided 
to tell my mother anyway. 

I have finished 5th grade in school. I have read this 
statement and it is true as best I can remember. 

Signed: Clea Teets, 

Witnessed: 

Frances McCall, MP WB. 

(A. SS-90.) 

Mrs. Wheeler, who accompanied the complaining witness to 
the Women's Bureau, was present at least part of the time 
during which the above statement was made (A. 90). 

Police Officer Trodden testified that he saw Mrs. Wheeler 
and the complaining witness for the first time at approximately 
9:30 a. m. on August 11, 1951. and that following a conversa¬ 
tion. they proceeded to the office of the United States Attorney 
where an arrest warrant was sworn to, charging the appellant 
with having carnally known the complaining witness (A. 92). 

Mrs. Wheeler was called as a defense witness. 5 She testified 
that she twice telephoned the police on the night of August 10, 
1951, from the apartment of Mrs. Cernak, 0 relative to the 
earlier assault upon her person by the appellant. The second 
call was made in view of the failure of the police to respond to 
the initial call. Mrs. Wheeler first declared that the com¬ 
plaining witness was present in the Wright apartment upon 
the occasion of the second call to the police. In response to 
further interrogation, however, she indicated that the com¬ 
plaining witness’ arrival occurred subsequent to the second 
call, but prior to the eventual appearance of the police of¬ 
ficers. (A. 95.) 


“Mrs. Wheeler was originally called as a prosecution witness, but, after 
satisfying the trial court that she was the wife of the appellant, was per¬ 
mitted to exercise her privilege not to testify against him (A. 40). 

" Mrs. Wheeler denied on cross-examination that she had at any time 
asked Mrs. Cernak to telephone the police relative to a carnal knowledge 
charge (A. 111. 112). When Mrs. Cernak was recalled to the witness stand, 
in rebuttal, she testified as follows: 

“Mrs. Wheeler called to me and I came out in the hall, and she was 
standing down on the first floor in the hallway and she said ‘Anne, will 
you call the police again to come right away, that Rodney has just raped 
Clea.*" (A. 133.) 
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With respect to the circumstances surrounding the declara¬ 
tion of the complaining witness to the effect that the appellant 
had committed a sexual act upon her, Mrs. Wheeler testified as 
follows: At the time the declaration was uttered, according to 
the testimony of Mrs. Wright, Mrs. Wheeler was “crying,” 
“confused,” and “upset’’ (A. 96), as the result of her recent con¬ 
troversy with the appellant; Mrs. Wright was also “crying” 
and appeared to be “hysterical” (A. 105); and the complaining 
witness was “incoherent” (A. 105). Mrs. Wheeler recalled 
that there was some conversation concerning the sexual attack 
upon the complaining witness, but in view of the then existent 
confusion, she was unable to recall the details thereof or by 
whom the statements were made (A. 96). She summarized the 
situation in this manner: 

* * * I remember mother crying quite a bit and saying 
what an awful thing it was, and she knew Rodney wasn’t 
any good, and he just had done it. Clea was very in¬ 
coherent and I couldn’t make any details out what was 
being said (A. 105.) 

Mrs. Wheeler accompanied the complaining witness to Gal- 
linger Hospital and to the Women’s Bureau in the early morn¬ 
ing of August 11, 1951 (A. 106). She understood that these 
visitations were necessitated by reason of the prior accusatory 
statement made by the complaining witness against the appel¬ 
lant (A. 110). The complaining witness was in a hysterical 
condition throughout this period of time (A. 106). Mrs. 
Wheeler did not recall having made any statement to the police 
at the Women’s Bureau, although, when confronted with her 
signature on such a statement, she recognized it to be her own 
(A. 110). She remembered that the complaining witness was 
questioned by the police, but was unable to describe the sub¬ 
stance of the interrogation (A. 106). 

Mrs. Wheeler testified that although she had expressed doubt 
to the police on the night of August 10 as to the truth of the 
charge placed against the appellant, she did not discuss the 
matter with the complaining witness until one or two days 
thereafter. The complaining witness was at first evasive, and 
then denied that the appellant had in fact attacked her on the 
night in question. She explained that she had falsely accused 
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the appellant because she resented him. such resentment aris¬ 
ing out of the quarrel he had had on that night with her 
mother (A. 101). Mrs. Wheeler stated, however, that, insofar 
as she knew, the complaining witness was not aware, at the 
time the accusation was made, that such an altercation had 
taken place (A. 100). 

When Mrs. Wheeler was informed that the hospital exam¬ 
ination disclosed the existence of spermatozoa in the vagina of 
the complaining witness, the child was again asked whether 
she had been carnally known by the appellant. She denied 
that he had committed the offense, but did not implicate any 
other person (A. 10S). 

Mrs. Wheeler stated that she telephoned the United States 
Attorney’s Office a few day after the complaining witness’ dis¬ 
closure of the appellant’s criminal activity, and informed a Mr. 
Finley 7 that the accusation had been repudiated (A. 10S). 

Faced with medical evidence which conclusively demon¬ 
strated that some male individual had indulged in sexual re¬ 
lations with the complaining witness on August 10. 1951, de¬ 
fense counsel endeavored, through the testimony of Mrs. 
Wheeler, to instill doubt in the minds of the jurors that the 
appellant was the individual in question. She testified in de¬ 
tail as to the precocious nature of the child (A. 97-9S). her 
unusually advanced physical maturity (A. 97), and her con¬ 
stant, and not infrequently accomplished, desire to associate 
with young men, rather than children of her own age (A. 97). 
Mrs. Wheeler stated that when the complaining witness was 
permitted to remain at home in the absence of her parents, 
older boys would invariably be found in the apartment upon 
their return (A. 97). Mrs. Wheeler was unable, however, to 
recall the name of a single such boy (A. 107). 

In an effort to establish a motive for the accusatory state¬ 
ment of the complaining witness. Mrs. Wheeler was permitted 
to recount certain instances in which the appellant had repri¬ 
manded the child for wrong-doing (A. 9S-99). 

Mrs. Wheeler, in an effort to discredit the testimony of Mrs. 
Wright, described the animosity, chiefly involving money mat- 

1 The records of the Office of the United States Attorney do not include 
the name Finley. 
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ters, which existed between the latter and the appellant. 8 
(A. 102). 

On cross-examination. Mrs. Wheeler denied that she had 
telephoned a Mrs. Hallie Canada on the morning of August 11, 
1951, and requested the latter to drive her to the police depart¬ 
ment in connection with the appellant's sex attack upon the 
complaining witness (A. 113). Mrs. Canada was subsequently 
called as a witness by the Government and testified that she 
had received such a phone call, during the course of which 
Mrs. Wheeler stated: “I guess you will be surprised to know 
Rodney raped Clea last night. Will you come over and take 
me down to the Sex Squad?" (A. 134). 

The appellant took the witness stand in his own behalf, but 
at no time did he affirmatively deny having carnally known 
the complaining witness on the night of August 10. 1951. As 
to the occurrences which followed his altercation with Mrs. 
Wheeler in front of 3942 C Street on that night, he testified 
as follows: He proceeded to his own home immediately after 
he had struck Mrs. Wheeler, and upon entering therein ob¬ 
served and greeted the complaining witness. He went to the 
bathroom and then to the kitchen, where he prepared a meal 
consisting of fried eggs, bacon, toast and coffee (A. 11S). 
Costello entered the apartment approximately five minutes 
after the appellant’s arrival and stated that there was “quite a 
commotion” in the Wright apartment as a consequence of the 
appellant’s having struck Mrs. W T heeler, that the police had 
been called, that Mrs. Wheeler was upset and crying, and that 
Mrs. Wright was “incensed.” Whereupon, the appellant 
“asked [Costello] actually how he thought [Mrs. Wheeler] 
felt about it. and he said he didn’t think she was that mad. He 
did not have an opportunity to talk to her too much, because 
of all the confusion” (A. 119). The appellant stated that in 
view of these circumstances, he could not eat the meal he had 
prepared (A. 11S). The complaining witness asked for, and 
received, permission to go to the WTight apartment to see 
her mother, and was followed shortly thereafter by the ap¬ 
pellant and Costello (A. 119). The appellant stated that he 

"Rojrcr Wheeler, brother of the appellant, corroborated tbe testimony of 
Mrs. Wheeler in this respect (A. 114), as did the appellant (A. 12S). 
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spoke briefly with Mrs. Wright and was informed that the 
police had been called in connection with his assault upon Mrs. 
Wheeler. He denied that Costello had told him at this time 
that he had also been accused of illicit sex relations with the 
complaining witness (A. 120). 

The appellant explained that he did not return home on 
August 11. 1951. because he did not have the funds necessary 
to “post collateral” in the event of apprehension (A. 120). 
He remained away from his home until August IS, in order “to 
allow [Mrs. Wheeler] a little longer time to cool off” (A. 121). 
The appellant acknowledged his meeting with Costello on 
August 13 and IS. but vigorously denied that he had received 
any knowledge of the carnal knowledge charge attributed to 
him 9 until the meeting on the latter date (A. 121), which 
charge, he was told, had been instituted by Mrs. Wright 
(A. 122). 

August 18-19, 1951 

It is undisputed that the appellant, after having been ac¬ 
cused of sexually violating the complaining witness, remained 
away from his home continuously for a period of eight days. 
He denied that he was aware that such a charge had been placed 
against him until so informed by Costello on August IS. 1951, 10 
at which time, in an earnest desire to straighten out the matter, 
he returned home and confronted the complaining witness and 
Mrs. Wheeler (A. 120-122). He repudiated the suggestion 
that his return was prompted by any ulterior motive, or that 
he was at any time during this night belligerent or oppressive 
to the complaining witness and her mother (A. 122-123). He 
stated that he discussed the carnal knowledge charge with Mrs. 
Wheeler, but not with the complaining witness (A. 123). In 
her testimony, however, Mrs. Wheeler stated that the com¬ 
plaining witness herself informed the appellant that she had 

®Apj>ellant admitted that lie was informed by Costello at the August 13 
meeting: that he was wanted in connection with an assault ui>on the com¬ 
plaining witness. He did not understand the assault to be of a sexual 
nature, however (A. 121). 

10 While Costello’s testimony was confused in a number of respects, there 
was no doubt in his mind that he had clearly advised the appellant on 
August 11. August 13, and August 18, as to the existence of the carnal 
knowledge charge (A. 6S-69, 74). 
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made such a charge to the police, knowing it to be false (A. 102), 
and that her grandmother (Mrs. Wright) had made the 
accusation (A. 103). Apparently convinced that Mrs. Wright, 
who was spending the night of August 18 at the home of Mrs. 
Canada in District Heights, was the source of his trouble, the 
appellant determined to confront her immediately, and asked 
the complaining witness and Mrs. Wheeler to accompany him 
to District Heights for that purpose (A. 122). They readily 
agreed to this arrangement (A. 123). 

Mrs. Wright, whose testimony below was corroborated with 
particularity by Mrs. Hallie Canada, stated that she and her 
daughter. Janice, eleven years of age, were guests in the Canada 
household on the night of August IS, 1951. At approximately 
2:00 a. m. on the morning of August 19. she saw the appellant, 
the complaining witness, and Mrs. Wheeler in front of the 
Canada premises. The appellant knocked at the door and 
demanded to be admitted into the house for the purpose of 
obtaining a gun. Mrs. Canada rejected his demand. Where¬ 
upon, the appellant, drawing a knife from his belt, exclaimed, 
“If you don't let me in, I am going to break the door and come 
in * * * I am going to cut you to pieces, if you don't let me in.“ 
He then stated that he had cut the telephone wires, which fact 
proved by test to be true, so as to prevent communication with 
police officials, and proceeded to break in the front door. Mrs. 
Canada and Mrs. Wheeler left the house by another entrance 11 
to summon aid (A. 59). Mrs. Wright denied that the appel¬ 
lant at any time on this occasion asked to speak with her 
(A. 61-62C 

Janice Wright testified that she was awakened by the blows 
of the appellant on the front door of the Canada House. Sub¬ 
sequent to the departure of her mother and Mrs. Canada, she 
saw the appellant standing before her in the bedroom, with a 
knife in his hand. He ordered her to accompany him. She 
followed the appellant to his truck and drove with him, the 
complaining witness, and Mrs. Wheeler, to Marlboro, Mary- 

11 Tlie home of Mrs. Canada was only partially constructed on August IS, 
19.11. The entrance through which she and Mrs. Wright left the house was 
eight feet above the ground level with no provision for negotiating this 
distance except by jumping (A. GO). 


land. (A. S3.) The appellant was in possession of a knife 
throughout the trip. En route. Janice overheard the appellant 
ask the complaining witness. '‘Did you tell them it wasn’t me?" 
The complaining witness answered this question in the affirma¬ 
tive (A. 84). She was crying (A. S6). and appeared to be 
frightened at this time (A. So). Janice did not understand 
the significance of the conversation (A. 84). In the course of 
time the appellant, with his passengers, returned to the Canada 
home. The complaining witness and Janice got out of the 
truck, and appellant and Mrs. Wheeler drove away (A. S4-85). 

The complaining witness testified that she recalled having 
been taken to the home of Mrs. Canada, but was unaware of 
the purpose of the visit (A. 46). She acknowledged that the 
appellant broke into the house, but denied that he had a knife 
in his possession (A. 46-47). 

Mrs. Wheeler testified that neither she nor the complaining 
witness were threatened by the appellant on August IS, 1951. 
She admitted that the appellant had broken a glass panel in 
the front floor of the Canada house, but denied, in contradiction 
to the testimony of the complaining witness and Janice Wright, 
that he entered the house (A. 103). She did not see a knife 
in the appellant’s possession on this night (A. 103-104). 

The appellant testified that he informed Mrs. Wright, at 
the Canada home, that he wished to speak to her relative to 
the carnal knowledge offense of which he had been accused, 
but that she refused to discuss the matter (A. 123). He ad¬ 
mitted having broken open the front door of the house, but 
denied entering therein (A. 124). The appellant further de¬ 
nied that he was possessed of a knife on this occasion (A. 122), 
that he severed the telephone wires leading into the Canada 
house (A. 124). or that he had any conversation with the com¬ 
plaining witness during the ride to Marlboro. Maryland, rela¬ 
tive to the carnal knowledge charge (A. 127). 

The appellant stated that, after taking final leave of the 
Canada premises in the early morning of August 19, 1951, he 
was arrested by Maryland enforcement officials (A. 12S), and 
ultimately transferred into the custody of police officers of the 
District of Columbia (R. 539). 
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After his apprehension on August 19, the appellant was in¬ 
terrogated by Police Officers Trodden and Robinson. He de¬ 
nied to them having sexually attacked the complaining witness 
on the night of August 10,1951 (A. 92-93). 

STATUTES AND RULE INVOLVED 

D. C. Code (1951) § 22-2801: 

Definition and penalty. —Whoever has carnal knowl¬ 
edge of a female forcibly and against her will, or carnally 
knows and abuses a female child under sixteen years of 
age, shall be imprisoned for not more than thirty years: 
Provided , That in any case of rape the jury may add to 
their verdict if it be guilty, the words “with the death 
penalty.” in which case the punishment shall be death 
by electrocution: Provided further . That if the jury fail 
to agree as to the punishment the verdict of guilty shall 
be received and the punishment shall be imprisonment 
as provided in this section. 

D. C. Code (1951) 14-104: 

Impeachment of own witness — Surprise. —Whenever 
the court shall be satisfied that the party producing a 
witness has been taken by surprise by the testimony of 
such witness, such party may. in the discretion of the 
court, be allowed to prove, for the purpose only of af¬ 
fecting the credibility of the witness, that the witness 
has made to such party or to his attorney statements 
substantially variant from his sworn testimony about 
material facts in the cause: but before such proof can be 
given the circumstances of the supposed statement suf¬ 
ficient to designate the particular occasion must be men¬ 
tioned to the witness, and he must be asked whether or 
not he made such statements and if so allowed to explain 
them (June 30. 1902. 32 Stat. 540, ch. 1329. S 1073a). 

Rule 29 (a). Federal Rules of Criminal Procedure: 

Motion for Judgment of Acquittal. —Motions for di¬ 
rected verdict are abolished and motions for judgment 
of acquittal shall be used in their place. The court on 

L'.'*4T^O—33— -J 
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motion of a defendant or of its own motion shall order 
the entry of judgment of acquittal of one or more of¬ 
fenses charged in the indictment or information after 
the evidence on either side is closed if the evidence is 
insufficient to sustain a conviction of such offense or 
offenses. If a defendant’s motion for judgment of ac¬ 
quittal at the close of the evidence offered by the govern¬ 
ment is not granted, the defendant may offer evidence 
without having reserved the right. 

SUMMARY OF ARGUMENT 

I 


At the close of the Government’s case and again at the close 
of the entire case, the appellant moved for a judgment of ac¬ 
quittal. on the ground that the evidence adduced at the trial 
wits insufficient to permit submission of the case to the jury. 

We submit that the Government, by strong and compelling 
substantive and corroborative evidence, conclusively demon¬ 
strated that the complaining witness had been carnally known 
by the appellant on August 10. 19’>1. as charged in the 
indictment. 

(1) The medical evidence established that the child’s gen¬ 
italia had been traumatized within a few hours after the 
examination of August 11. lObl. that spermatozoa was found 
resting within her vagina. 

(2 ) By her accusatory spontaneous declaration, made within 
a few minutes of the sexual attack, the complaining witness 
positively identified the appellant as the guilty party. 

1(3) The circumstances of the complaining witness dis¬ 
traught condition for a substantial period of time after the 
attack had occurred, notification to police of such attack, the 
flight of the appellant from his home, knowing that he was the 
accused, and his threats of bodily harm to a principal Govern¬ 
ment witness, provided invincible supporting evidence to sus¬ 
tain the appellant's conviction. 

II 

The complaining witness, prior to trial, stated to her mother 
and to police officials that the appellant had carnally known 
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her on the night of August 10. 1051. When she expressly con¬ 
tradicted nor extra-judicial statements from the witness stand, 
the Government announced surprise, and was properly 
permitted to impeach such testimony. 

Ill 

The appellant's contentions with respect to alleged impro¬ 
prieties on the part of the prosecutor are patently without 
merit. 

ARGUMENT 

I. The evidence introduced by the Government was amply suf¬ 
ficient to warrant submission of the case to the jury for its 
consideration of appellant’s guilt. The Trial Court, there¬ 
fore, properly overruled his motions for judgment of 
acquittal 

At the close of the Government's case and again at the close 
of the case in its entirety, the appellant moved for a judgment 
of acquittal on the ground that the evidence theretofore ad¬ 
duced did not establish that he had committed the crime for 
which he was charged in the indictment. The argument that 
the evidence in this case was insufficient to sustain a conviction 
of carnal knowledge is directed primarily to the fact that (1) 
the complaining witness' declaration that “Rodney had some¬ 
thing to do with me tonight," introduced through the testi¬ 
mony of Mrs. Wright, was inadmissible hearsay; (2) the medi¬ 
cal evidence was incompetent, having been introduced by wit¬ 
nesses not qualified as experts; (3) the bacteriological evidence 
was incompetent, because the Government failed to identify 
the results thereof with the complaining witness; and (4) the 
complaining witness testified that the appellant did not crimi¬ 
nally attack her on the night in question, or at any other time. 
In addition, the appellant asserts that the remainder of the 
Government's evidence does not overcome the adverse testi¬ 
mony of the complaining witness. 

The requirements as to quantity and character of proof, such 
as to warrant submission of a case to the jury, have been com¬ 
prehensively set forth by this Court in Curley v. United States. 
81 l\ S. App. D. (\ 389. 190 F. 2d 229, cert, denied. 331 U. S 
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S24. 67 Sup. Ct. 1316. 91 L. Ed. 1S50 (1947). It was there 
said, at p. 392. 160 F. 2d at 232: 

* * * 11’| pon a motion for a directed verdict [judg¬ 
ment of acquittal] the judge must assume the truth of 
the Government’s evidence and give the Government 
the benefit of all legitimate inferences to be drawn 
therefrom. * * * 

* * * * * 

The true rule, therefore, is that a trial judge, in pass¬ 
ing upon a motion for directed verdict of acquittal, must 
determine whether upon the evidence, giving full play 
to the right of the jury to determine credibility, weigh 
the evidence, and draw justifiable inferences of fact, a 
reasonable mind might fairly conclude guilt beyond a 
reasonable doubt. If he concludes that upon the evi¬ 
dence there must be such doubt in a reasonable mind, 
he just grant the motion: or. to state it another way. if 
there is no evidence upon which a reasonable mind 
might fairly conclude guilt beyond a reasonable doubt, 
the motion must be granted. If he concludes that either 
of the two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide 
the matter. 

The rule prescribed in the Curley case has been reiterated by 
this Court in McGuire v. United States, 84 U. S. App. D. C. 64. 
171 F. 2d 136 (1948): Pritchett v. United States, 87 I*. S. App. 
D. C. 374. 185 F. 2d 438. cert, denied. 341 U. S. 905 (1950): 
and Battle v. United States, — V. S. App. D. C. —, decided 
April 23. 1953. 

Thus, the question presented to the trial court by the ap¬ 
pellant's motion for judgment of acquittal was whether, on 
the basis of the evidence offered by the Government, construed 
in its most favorable light. Gaunt v. United States . 184 F. 2d 
284. 290 (1st Cir. 1950). cert, denied. 340 l\ S. 917. 71 S. Ct. 
350. 95 L. Ed. 662: United States v. Yeommi-Henderson, Inc., 
193 F. 2d 867 (7th Cir. 1952). and “giving full play to the right 
of the jury to determine credibility, weigh the evidence, and 
draw justifiable inferences of fact, a reasonable man might 
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fairly conclude beyond a reasonable doubt.” that the appellant 
had in fact carnally known the complaining witness on the 
night of August 10. 1951. We submit that the evidence at 
trial was not merely consistent with guilt—it foreclosed the 
hypothesis of innocence. 

A. Direct evidence as to assault and identification of appellant therewith 

That the complaining witness had been carnally assaulted 
on the date charged in the indictment was clearly established 
by uncontroverted medical evidence as to the physical condi¬ 
tion of the genital area of her body in combination with inescap¬ 
able evidence of the existence of spermatozoa within her vagina. 
The positive identification of the appellant with the criminal 
assault rests chiefly on the testimony of Mrs. Wright, by which 
it was shown that the complaining witness, shortly after the 
attack had occurred, identified said appellant as the assailant. 

(1) The medical evidence 

(a) Dr. Mangum testified that he examined the complaining 
witness at approximately 2 a. m. on August 11. 1951. and 
observed that she had experienced recent internal and external 
genital injuries. While he was unable to positively state that 
the child had been rceentlv subjected to sexual intercourse 
there was no question in the doctor's mind that she was not. a 
virgin and that there existed a definite traumatic condition with 
respect to her genitalia (A. 16. 23). He further testified that, 
he took smears from the child's vagina, transferred same to 
slides which were labeled and transmitted to the laboratory. 
The slides were identified by the doctor from the witness stand 
(A. 16.21). 

The appellant, realizing his inability to rebut the above 
findings by countervailing medical evidence, embarked upon 
what proved to be an ill-advised attempt to destroy such 
findings by discrediting the doctor as a qualified medical expert. 
He merely succeeded in establishing that the doctor was not 
a licensed physician, but rather, serving the prescribed interne- 
ship as the condition to acquiring such license. 

The question of a witness' qualifications to testify as an 
expert is one resting largely within the discretion of the trial 



court whose determination in this respect will not ordinarily 
be disturbed in the absence of a showing of manifest error. 
As this Court said in Washington Rail and Electric Co. v. Clark, 
4(> App. D. (\ SS (1917). cert, denied. 243 V. S. 049: 

Whether a witness called to testify to any matter of 
opinion has such qualifications and knowledge as to 
make his testimony admissible is a preliminary question 
for the judge presiding at the trial and his decision of 
it is conclusive, unless clearly shown to be erroneous in 
matter of law. 

See also Pollard v. 11 airfield . S3 l\ S. App. I). ('. 374, 170 F. 
2d 170 (1948). cert, denied. 330 V. S. 909. 09 Sup. Ct. 514. 93 
L. Ed. 1073: District oj Columbia v. Chessin, 01 App. D. C. 
201. 01 F. 2d 523 (1932): Gertner v. Xewrath . (D. C. Mun. 
App.). 49 A. 2d 055 (1940). The qualifications of Dr. Mangum 
having been contested by counsel for appellant, the trial court 
examined the doctor extensively and determined that he was 
a graduate of an accredited medical school, serving his interne- 
ship in a reputable municipal hospital, i. e.. Gallinger Hospital 
(A 21-22). In view of this medical background, the trial 
court quite obviously did not abuse its discretion in admitting 
tlie testimony of Dr. Mangum. despite the fact that he had 
not completed the formal statutory requirements for a medical 
license. 

Any doubts as to the doctor's qualifications to testify in 
this case were effectively resolved when he stated on cross- 
examination. to appellant's obvious chagrin, that from the 
commencement of his interneship at Gallinger Hospital on 
July 1. 1951. to August 10. 1951. he had made ten or eleven 
examinations in rape cases similar to the one here involved 
(A. 24). As a final point, it should be noted that the doctor's 
examination was largely in the nature of observation, requiring 
at best, only an elementary medical knowledge. 

(b) Joseph Stone testified that he subjected the slides, 
labeled as those pertaining to the complaining witness, to 
microscopic examination. The material on one such slide was 
found to contain spermatazoa (A. 29-30). 

The appellant, again unable to directly overcome the incrimi¬ 
nating evidence introduced by the Government, sought to 
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destroy its devastating effect by (1) attacking the qualifica¬ 
tions of the witness Stone as an expert, and (2) attempting to 
demonstrate that the slide containing spermatozoa had not 
been properly identified as the slide upon which Dr. Mangum 
had placed the “smear" taken from the vagina of the com¬ 
plaining witness. 

As to the qualifications of Stone, the evidence established 
that he was the Assistant Supervisor of the Department of 
Bacteriology. Gallinger Hospital, that he had ten years experi¬ 
ence in the field about which he testified, and that lie had. con¬ 
trary to appellant's contention, an extensive educational back¬ 
ground in bacteriology and allied subjects (A. 27). Surely, 
it cannot be said that, upon this showing, the trial court abused 
its discretion in permitting Stone to describe to the jury the 
nature of the material found by him ujxm the slide in question. 
See Washinyton Rail and Electric Co. v. Clark . supra. 

The appellant, in support of his contention that evidence 
relative to the laboratory findings, as contained on the slide 
here under consideration, was inadmissible, it not being shown 
that said slide was the one on which the vaginal specimen taken 
from the complaining witness was placed, relies upon A 'ovak 
v. District of Columbia. 82 l\ S. App. 1). ('. 05. HiO F. 2d 588 
t 1047). We submit that this argument, in no way supported 
by the Xoeak case, is utterly without substance. In A 'ovak. 
the defendant was charged with driving an automobile while 
under the influence of intoxicating liquor. At the time of his 
arrest he was required to furnish a police officer with a sample 
of Ids urine. At the trial the officer testified that after he 
obtained the sample he labeled the bottle in which the urine 
was placed with defendant's name, and on the following day. 
turned the sample over to the District Health Department 
laboratories. Then, over defendant's objection, the trial court 
admitted in evidence laboratory records of an analysis made 
by a chemist, not present at the trial, and the testimony of 
another chemist who had made a later analysis of the urine 
contained in the bottle labeled with defendant's name. The 
bottle, although before the court, was never identified or offered 
in evidence. On appeal, this Court held that evidence relating 
to the urine was improperly admitted in evidence because: 



* * * [T ] he District of Columbia failed sufficiently to 
identify the sample from which the analyses were made 
as being that sample taken from the appellant. The 
police officer who secured the sample was present in 
court and testified to the manner in which he labeled 
the flask containing appellant's urine and how he placed 
his initials on the label. The chemist, when he testified, 
had beside him the bottle of urine on which he had made 
an analysis. But no effort teas made to hnnd to the 
police officer . who was present in court, the bottle the 
chemist hod used to see if he could identify it as the 
bottle he had labeled and initialed. There is missing 
a necessary link in the chain of identification. [Cita¬ 
tion omitted, emphasis supplied.] 

The defect found to exist in the Novak case manifestly is not 
present in the instant case. Dr. Mangum testified that he had 
taken smears from the complaining witness and placed them 
upon certain slides. The slides were then labeled with the 
names of the complaining witness and the doctor. At the trial, 
the doctor identified the slides as those upon which the smears 
were placed by him (supra, pp. 0-10). Mr. Stone testified that 
he scientifically examined the slides to which were affixed the 
names of Dr. Mangum and the complaining witness. He, too. 
was shown the slides in question and identified them as the 
ones upon which he performed the heretofore discussed micro¬ 
scopic examination (supra, p. 10). Clearly there is here no 
missing link in the chain of identification, and the slides, as well 
as the testimonial analysis thereof, were properly admitted in 
evidence. United States v. S. B. Penick & Co., 136 F. 2d 413 
(2d Cir. 1943): Murphy v. United States. 39 F. 2d 412 (Sth Cir. 
1930): United States v. Marks, 32 F. Supp. 459 (D. C. D. Conn. 
1940). 

(2) Statements made by complaining iritness to her mother soon after she 
had been assaulted . identifying appellant as assailant, as testified to by 
Mrs. Wright, were properly admitted in evidence as spontaneous 
declarations 

The appellant contends that the complaining witness' dec¬ 
laration that ‘‘Rodney just had something to do with me, and 
this isn't the first time, but I was scared to tell you." made 





shortly after she had been sexually attacked, was inadmissible 
hearsay, in view of its introduction through the testimony of 
Mrs. Wright. We submit, and the evidence so shows, that the 
declaration was made by the complaining witness, while labor¬ 
ing under the shock of the brutal criminal attack to which she 
had been recently subjected, and was, therefore, properly ad¬ 
mitted as a spontaneous exclamation. 

(a) As has been admirably set forth in Keefe v. State, 50 
Ariz. 293. 72 P. 2d 425 (1937), 

A spontaneous exclamation may be defined as a state¬ 
ment or exclamation made immediately after some ex¬ 
citing occasion by a participant or spectator and assert¬ 
ing the circumstances of that occasion as it is observed 
by him. The admissibility of such exclamation is based 
on our experience that, under certain external circum¬ 
stances of physical or mental shock, a stress of nervous 
excitement may be produced in a spectator which stills 
the reflective faculties and removes their control, so 
that the utterance which then occurs is a spontaneous 
and sincere response to the actual sensations and per¬ 
ceptions already produced by the external shock. Since 
this utterance is made under the immediate and un¬ 
controlled domination of the senses, rather than reason 
and reflection, and during the brief period when con¬ 
sideration of self-interest could not have been fully 
brought to bear, the utterance may be taken as express¬ 
ing the real belief of the speaker as to the facts just 
observed by him. * * * 

***** 

* * * The true test in spontaneous exclamations is not 
when the exclamation was made , but whether under all 
the circumstances of the particular exclamation the 
speaker must be considered as speaking under the stress 
of nervous excitement and shock produced by the act in 
issue, or whether that nervous excitment has died away 
so that the remark is elicited by the shock of some other 
act not in issue, which revives the memory of the act in 
question. 
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This Court since 1893 has repeatedly and consistently held, 
for the reasons set forth in the Keefe case, supra, that testi¬ 
mony of declarations, exclamations, or statements spon¬ 
taneously made by a person while under the influence of ex¬ 
citement or shock caused by participation in an extraordinary 
event are “admitted in evidence as proof of the facts which 
they assert.” Brown v. United States, SO U. S. App. D. C. 
270. 152 F. 2d 138 (1945); Beausoliel v. United States, 71 
App. D. O. 111. 107 F. 2d 292 (1939); Washington Railway & 
Electric Co. v. Wright, 38 App. I). C. 26S (1912); Grant v. 
United States, 2S App. D. C. 1G9 (1906); Metropolitan Rail¬ 
road v. Collins, 1 App. D. C. 3S3 (1S93); Snowden v. United 
States, 2 App. D. C. 89 (1S93). 

It is clear that utilization of the doctrine of “spontaneous 
exclamations” does not require the declarant to be unavailable 
to testify. See e. g., Beausoliel v. United States, supra, at 112, 
107 F. 2d at 293; Wigmore. Evidence (3rd Ed. 1940), § 1749. 
Moreover, the declarations need not be precisely contempo¬ 
raneous with the event they illustrate. Beausoliel v. United 
States, supra, at 114. 107 F. 2d at 295 (delay of a “few min¬ 
utes”): Snowden v. United States, supra, at 95 (delay of ap¬ 
proximately one hour). On the contrary, the guiding 
principle consistently followed by this Court has been stated 
as follows: 

* # * No inflexible rule as to the length of interval 
between the act charged against the accused and the dec¬ 
laration of the complaining party, can be laid down as 
established. In all such cases, the particular facts of 
each case must stand alone, and speak for themselves, as 
evidential means of proof of the crime charged. Snowden 
v. United States, at 94. quoted with approval in Beau¬ 
soliel v. United States, at 114. 

It is worthy of note that greater latitude as to the time in¬ 
terval between act and utterance is permitted where, as in the 
instant case, “the victim is of such an [immature] age as to 
render it improbable that her utterance was deliberate and its 
effect premeditated, * * Beausoliel v. United States, 
supra, at 114. 107 F. 2d at 295 (1939). The courts are par¬ 
ticularly disposed to, and have, extended the time interval in 
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cases of rape or abuse of female children. See Snowden v. 
United States, supra, at 94. 

Application of the above principles to the facts of the in¬ 
stant case reveals beyond doubt that the accusatory utterance 
of the complaining witness was a truly spontaneous declaration, 
and, therefore, properly admitted in evidence. 

The evidence disclosed that at the time the complaining 
witness declared the appellant to be her assailant—a few min¬ 
utes after the assault had occurred 12 —she was obviously speak¬ 
ing under the stress of nervous excitement and shock produced 
by the recently committed assault upon her person. Mrs. 
Cernak observed the child's running entrance into the Wright 
apartment, and witnessed her “crying and shaking” immedi¬ 
ately thereafter (A. 52). Mrs. Wright testified that at the 
time the declaration was made, the complaining witness was in 
a distraught condition (A. 61). That the complaining witness 
was truly suffering from severe nervous shock was demon¬ 
strated by Police Officer Ernst who interviewed her some time 
after the accusatory statement was made. He stated “It took 
me about * * * 15 to 20 minutes to calm her down enough to 
find out what was alleged to have happened.” (A. 77). 

In Beausoliel v. United States . supra , statements made by 
the complaining witness, a child six years of age, to her mother, 
in which she described the details of an assault recently com¬ 
mitted upon her by the defendant were admitted in evidence 
through the testimony of the mother. This Court held, in 
affirming the conviction below, that the “peculiar expression” 
on the face of the child shortly after the assault had occurred, 
was a sufficient indication of a present nervous excitement to 
warrant the admission of statements relating to the assault 
as “spontaneous exclamations.” 

In this case we have far more tangible evidence of nervous 
stress on the part of the complaining witness than a mere 
peculiar facial expression. Here the child was weeping and 
unquestionably disturbed as the result of the recent violation 

u We think it clear that the declaration of the complaining witness could 
not have been made later than forty-five minutes after the assault had taken 
place. In this connection the Government’s evidence indicated that the ap¬ 
pellant arrived at his home at approximately midnight (A. 51). that Cos¬ 
tello entered the Wheeler home between 15 and 30 minutes thereafter (A. 
67), and that the declaration was uttered at about 1 a. m. (A. 52). 
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of her person. n Manifestly, the trial court could reasonably 
find, as it did. that the declarations of the complaining witness 
under these circumstances constituted a “spontaneous and 
sincere response to the actual sensations and perceptions 
already produced by the external shock” 14 —which properly 
should be admitted in evidence as substantive proof of the 
facts therein asserted. Beausoliel v. United. States, supra. 

Nor. we submit, does the fact that the complaining witness 
testified contrary to her prior spontaneous exclamation de¬ 
prive such exclamation of its otherwise substantive character. 
True, the federal courts have held with virtual uniformity 
that a prior contradictory statement is admissible for the 
purpose of impeaching the credibility of the witness but may 
not be treated as having any substantive or independent 
testimonial value. 1 ' 1 Bridges v. Wixon, 326 U. S. 135, 151-153; 
65 S. Ct. 1443. 1451-1452. S9 L. Ed. 2103, 2113-2115 (1945) ; 
Dowell Inc. v. Jowers, 166 F. 2d 214 (5th Cir. 1948), cert, 
denied 334 U. S. S32. 6S S. Ct. 1346. 92 L. Ed. 1759. If the 
above rule of evidence is to be applicable in all circumstances, 

The appellant vainly endeavored to establish that the mental condi¬ 
tion of the complaining witness was attributable to her realization that 
an altercation had occur ml between her parents earlier in the evening. The 
difficulty with this position is that (1) there is no evidence that she had 
any knowledge of the altercation, and (21 that, as evidenced by her declara¬ 
tion. she was concerned solely with the recent sexual attack to which she 
tad been subjected. 

“ Wigmore. Evidence (3d ed. 19-10) § 1747, quoted with approval in 
J>cau soli cl v. United Staten. 71 App. 1>. C. 111. 113. 107 F. 2d 292, 294 (1939). 

15 But see I)i Carlo v. United States, 0 F. 2d 304 (2d Cir. 1925). cert, 
denied. 20 X l'. S. 700. 43 S. Ct. 040. 09 I.. Ed. 110S (1923) wherein Judge 
Learned Hand stated at p. 30S: "* * * If necessary to bring out the 
truth, it is extremely proper to inquire of such a | recalitrant] witness 
whether he has not made contradictory statements at other times. He is 
present before the jury, and they may gather the truth from his whole con¬ 
duct and hearing, even if it be in resj>eet of contradictory answers he may 
have made at other times. * * * The possibility that the jury may accept 
as the truth the earlier statements in preference to those made upon the 
stand is indeed real, but we find no difficulty in it. If, from all that the jury 
see of the witness, then conclude that what he satis now is not the truth, but 
what he said before, they are nonetheless deciding from what they see and 
hear of that person anti in court. There is no mystical necessity that the 
case must be decided only in accordance icith the truth of the words uttered 
under oath in court.” (Emphasis supplied.) Wigmore, Evidence (3d Ed. 
1940). § 1018: McCormick. The Turncoat Witness; Previous Statements as 
Substantive Evidence, 25 Texas Law Review 573 (1947). 


it would follow that the extrajudicial declarations of the com¬ 
plaining witness were admissible in evidence merely for the 
purpose of impeaching her credibility. The precise question 
before this Court, however, (i. e., the evidentiary status of a 
spontaneous exclamation subsequently contradicted on the 
witness stand) has. insofar as we have been able to determine, 
never been judicially considered. It is the Government’s firm 
position, however, that the declarations made by the complain¬ 
ing witness at the approximate time of the assault identifying 
the appellant as her assailant retained their strong prohibitive 
value despite her subsequent contradiction thereof on the stand, 
and were properly admitted as independent testimonial evi¬ 
dence for the purpose of proving the truth of the facts which 
they asserted. To hold otherwise is to repudiate the under¬ 
lying principle of spontaneous exclamations viz, the testimony 
of exclamations and statements made under the uncontrolled 
domination of the senses are taken as particular trustworthy 
and are. therefore, admitted in evidence as substantive proof 
of the facts which they assert. Beausoliel v. United States, 71 
U. S. App. D. C. 111. 107 F. 2d 292 (1939); Snowden v. United 
States, 2 App. S9 (1S93); Brown v. United States, SO U. S. 
App. D. C. 270, 152 F. 2d 138 (1945) (reversed on other 
grounds). To state the proposition in another way, spon¬ 
taneous exclamations because of the circumstances under 
which they are uttered, are accorded at least the same eviden¬ 
tiary weight, despite their extrajudicial characteristic, as tes¬ 
timonial evidence. This being so, it would seem to logically 
follow that such utterances are not to be treated, when con¬ 
tradicted by testimonial evidence, in the same manner as the 
ordinary extrajudicial statement under the same circumstances, 
i. e., for purposes of credibility only. Rather, the rule of evi¬ 
dence applicable to testimony adduced at the trial which is 
thereafter contradicted by other testimony should be em¬ 
ployed. Specifically, the spontaneous exclamation and the 
testimonial contradiction thereof should be submitted to the 
jury, not for the purpose of testing credibility, but to permit 
the latter body to weigh the conflicting evidence and arrive 
at a conclusion as to which story is worthy of belief. See Shel¬ 
ton v. United States, S3 U. S. App. D. C. 257, 169 F. 2d 665, 
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cert, denied. 335 U. S. S34, 69 S. Ct. 24, 93 L. Ed. 3S7 (194S); 
Montrose v. Nelson, 175 F. 2d 1021, 1022 (3d Cir. 1949); 
Liberty Mutual Insurance Co. v. Thompson . 171 F. 2d 723, 726 
(5th Cir. 1949); United States v. Gallo, 123 F. 2d 229, 230 
(2d Cir. 1941). In order to maintain a pattern of consist¬ 
ency. it must also follow as a logical sequitur that the state¬ 
ments made by the complaining witness to the police officers, 
in which she confirmed the facts contained in her spontaneous 
exclamations, should retain their position as corroborative 
evidence.” 1 resting as they do on substantive evidence, not¬ 
withstanding the fact that the complaining witness herself 
later denied the statements in her testimony. 

B. Corroborative facts and circumstances surrounding the parties which 

point to the appellant's guilt 

In addition to the previously considered evidence linking 
appellant to the crime of carnal knowledge, the jury was pro¬ 
vided with a substantial quantum of corroborative evidence 
pointing to the probable guilt of the appellant. 

(1) It is undenied that the appellant and the complaining 
witness were alone in the Wheeler apartment at the time the 
sex act was committed, as contended by the Government. This 
fact, admitted by the complaining witness (A. 37-3S) and the 
appellant himself (A. 11S), established the appellants exclu¬ 
sive opportunity to engage in the act for which he was charged. 
Ewing v. United States, 77 U. S. App. D. C. 14,17,135 F. 2d 633, 
635 (1942). 

(2) Again, it is undisputed that the complaining witness 
was in the Wright apartment at the time she was alleged to 
have made the accusatory declaration identifying the appellant 
with the crime (A. 96). Cf. Ewing v. United States, supra. 

(3) That a complaint was made by the complaining witness 
to her mother within a few minutes after the commission of the 
assault (A. 56), Roney v. United States, 43 App. D. C. 533 
(1915), and subsequently on the same day to police officials 
(A. 78), Ewing v. United States, supra; Lyles v. United States, 
20 App. D. C. 559 (1902); see Harris v. United States, 50 App. 

" See E icing v. United State*, 77 U. S. App. D. C. 14. 17. 135 F. 2d 633, 636, 
cert, denied 318 U. S. 776. 63 Sup. Ct. S29, 87 L. Ed. 1145 (1942). 





D. C. 139. 269 Fed. 483 (1920). and that diligent effort was 
made by the police to apprehend the appellant (A. 79), Lyles 
v. United States, supra, are all circumstances tending to support 
the Government’s direct evidence of appellant's guilt of the 
crimes charged. 

(4) The complaining witness’ unusually nervous and dis¬ 
traught condition, not only at the time she initially declared 
the appellant to be her assailant (A. 56), but for several hours 
thereafter (A. 7S), was an important corroborating circum¬ 
stance which supported the commission of the act. Ewing v. 
United States, supra. 

(5) The fact that the appellant, immediately after having 
been informed, on the night of August 10. of the accusation 
placed against him (A. 6S), fled the scene of the crime and 
remained at large for eight days, despite efforts to apprehend 
him. clearly tended to show his state of mind in relation to the 
crime for which he was charged. Liggins v. United States, 54 
App. D. C. 302. 297 Fed. SSI (1924); United States v. Heitner, 
149 F. 2d 105 (2d Cir. 1945), cert, denied sub. nom., Cryne v. 
United States, 326 U. S. 727, 66 S. Ct. 33. 90 L. Ed. 432. 

(6) Finally, the circumstances of the appellant’s activities 
on the night of August IS, when, in company with the com¬ 
plaining witness and Mrs. Wheeler, he broke into the Canada 
home, in an admitted effort to confront Mrs. Wright (A. 123)— 
an essential witness to the Government’s case whose recollec¬ 
tion of the events which occurred in the early morning of Au¬ 
gust 11, he had not yet imposed upon—provided the most com¬ 
pelling evidence, as ordinary experience tells us, of a manifest 
consciousness of guilt. Bowman v. United States, 50 App. 
D. C. 90, 267 Fed. 64S (1920); Lone Ranger, Inc. v. Currey, 79 
Fed. Supp. 190,197 (D. C. M. D. Pa. 194S); see Harris v. United 
States, S3 U. S. App. D. C. 34S, 169 F. 2d SS7 (194S), cert, 
denied, 335 U. S. 872, 69 S. Ct. 161, 93 L. Ed. 416; Beck v. 
United States, 7S U. S. App. D. C. 10, 140 F. 2d 169 (1943); 
Seernan v. United States, 96 F. 2d 732 (5th Cir. 193S), cert, 
denied, 305 U. S. 620, 59 S. Ct. SO, S3 L. Ed. 396. 

The appellant’s contention that admission of testimony re¬ 
lating to the Canada home episode was erroneous, as placing 
before the jury evidence of unrelated criminal activity, is as 
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wholly delusive in its misconception of the legitimate purpose 
for which this evidence was introduced, i. e., to show the ap¬ 
pellant’s consciousness of guilt, as his reliance upon Bowman 
v. United States, supra, is inapposite. In the Bowman case, 
the Government's principal witness. Esther Brown, was a spec¬ 
tator to a homicide committed by the defendant. Subse¬ 
quently. in an effort to intimidate the witness, the defendant 
assaulted her and threatened her life. Evidence of these ac¬ 
tions were admitted over objection of defense counsel. This 
Court, in affirming the conviction below, stated, at pp. 93-94: 

* * * The crime was committed in the presence of a 
single witness, and the testimony shows that the de¬ 
fendant, fully realizing the importance of intimidating 
that witness and preventing, a disclosure of the crime by 
her, threatened her life. He repeated the threat on the 
way home, and, to make certain that his attitude was 
fully appreciated by the witness, he went to see her 
within a few days, while she was ill in bed. exhibited to 
her the same weapon with which he had committed the 
crime charged, and said to her, “I’ll probably use it on 
you some day,” at the same time giving expression to his 
fear that she “would tell he shot the man.” * * * 

If the jury believed that defendant threatened the life 
of Esther Brown, as testified by her, the testimony of the 
assaults made in pursuance of those threats had a legiti¬ 
mate bearing upon the question at issue, the intent of 
defendant in committing the act charged, for there would 
have been no occasion for an innocent man to resort to 
such threats and assaults . * * * Surely, if it is compe¬ 
tent to introduce evidence of flight, concealment, and 
other attendant and incidental facts, such as attempts 
to bribe a jailer, assaults on or attempts to kill police 
officers arresting, attempts to break jail, and possession 
of concealed instruments for that purpose, evidence of 
attempted consummation of a threat to kill the only 
witness of a murder is admissible so long as there is 
testimony from which it reasonably may be inferred by 
the jury that there was a direct connection between the 
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threats and assaults. * * * [Citation omitted, empha¬ 
sis supplied.] 

And, in Hass, v. United States, 31 F. 2d 13 (9th Cir. 1929), 17 
the court stated: 

It is contended that it was error to permit Badwee to 
answer questions concerning an assault upon him by the 
appellant shortly before the trial, in which Badwee testi¬ 
fied that he told the appellant he was going to tell the 
truth and the latter hit him. swore at him. and called 
him “all kinds of names.” It is argued against the ad¬ 
mission of this testimony that it had the effect to show 
the commission by the appellant of an offense of which 
he was not accused and to prejudice him before the jury. 
We think that while the probative effect of the assault 
thus brought to light may have been but slight, it had 
some tendency to connect the appellant with the com¬ 
mission of the offense with which he was charged in the 
indictment, and was therefore admissible. An excep¬ 
tion to the rule which excludes evidence of other offenses 
is made in those cases in which the evidence offered has 
a natural tendency to corroborate or supplement ad¬ 
mitted direct evidence, and it may be shown against the 
accused as an incriminating circumstance that prior to 
the trial he assaulted a witness who was to testify against 
him. [Citations omitted, emphasis supplied.] 

We submit that the above-quoted language fully exposes 
the patent frivolity of the appellant's contention herein and 
nothing further need be said in this regard. 

Against this imposing array of incriminating evidence, 
direct and corroborative, stands the testimony of the com¬ 
plaining witness, Mrs. Wheeler, and the appellant. 

The testimony of the complaining witness, insofar as it 
tended to exculpate the appellant, was wholly discredited. 
Aside from her statement made to the police which entirely 
repudiated her exculpatory testimony 18 (A. S9), one example 

17 Cert, denied, 279 U. S. 865. 49 S. Ct. 4S0, 73 L. Ed. 1003. 

“ Appellant has contended that the complaining witness’ statement to 
Police Officer McCall was erroneously admitted in evidence (Br. 34). The 
Government’s reply to this argument is found at pp. 46—47, infra. 




36 


will suffice to demonstrate this proposition. The uncontro¬ 
verted medical evidence established to a scientific exactitude 
that the complaining witness had been an active, although no 
doubt unwilling, participant in a sexual act at the approxi¬ 
mate time charged in the indictment (A. 20). Yet. in testi¬ 
fying on the witness stand, she stated that neither the appel¬ 
lant or any other person, man or boy, had indulged in sexual 
relations with her on the night in question (A. 39. 40). In 
the effort to thus protect her delinquent stepfather, she un¬ 
wittingly exposed her hand, for no reasonably intelligent person 
could thereafter doubt, in view of the medical evidence, that 
her testimonial narrative in this vitally material instance was a 
prevarication. In all other material respects, the complaining 
witness’ testimony corroborated the Government’s theory of 
the case. 

Mrs. Wheeler provided no succor in creating doubt as to 
the appellant’s guilt. Indeed, her testimony supported, in 
large degree. 19 the evidence theretofore introduced by the Gov¬ 
ernment. To illustrate. Mrs. Wright testified that on the night 
of August 10. the complaining witness rushed into the apart¬ 
ment and declared to Mrs. Wheeler, in the presence of Mrs. 
Wright, “Rodney had something to do with me tonight * * *” 
(A. 57). Mrs. Wheeler was called as a defense witness for the 
obvious purpose of rebutting this testimony relating to the 

"Mrs. Wheeler, on both direct and cross-examination persistently denied, 
however, that she had been informed of the sex attack by the complaining 
witness until some days after its occurrence. (A. 96-07,10.7-106,10S.) The 
fact that a prompt complaint had been made was, of course, material to 
the Government's case. The prosecution, therefore, called two rebuttal 
witnesses to contradict Mrs. Wheeler’s testimony in this respect. Mrs. 
Cernak testified that she had been asked by Mrs. Wheeler on the night 
of the attack to "call the police again to come right away, that Rodney 
has just raped Clea.” (A. 133.) Mrs. Canada testified that she received 
a phone call from Mrs. Wheeler at 6:30 a. m. on August 11 wherein the 
latter stated. "I guess you will be surprised to know Rodney raped Clea 
last night. Will you come over and take me down to the Sex Squad?” (A 
134.) 

Contrary to the appellant's contention (Br. 4."), this rebuttal evidence 
was clearly admissible for purposes of impeaching Mrs. Wheeler on a 
material point. A thorough discussion of the admissibility of such evidence 
in a closely analogous situation is contained in Eteinrj v. United States, 
77 U. S. App. D. C. 14. 2-24. 135 F. 2d 633, 639-643 (1942), cert, denied, 31S 
U. S. 776. 


declaration. This she altogether failed to do. It is true that 
she denied having heard the utterance of the accusatory state¬ 
ment. but she did not deny that such a statement was in fact 
made, as evidenced by the following colloquoy between herself 
and defense counsel: 

Q. Now, will you tell briefly what happened when 
Clea came up there? 

A. Well, when she came in I was in the bathroom 
combing my hair. I had done considerable, quite a bit 
of crying, and I was combing my hair, and my recollec¬ 
tion of her was that she was also crying, and I was a 
little confused at that time due to the argument in the 
evening, and I just don't remember quite what were her 
first words. 

Q. Now, was there some conversation concerning an 
alleged rape of Clea by your husband Rodney? 

A. No, not- 

Q. (Interposing.) I mean was there any conversa¬ 
tion concerning that by anybody? 

A. Yes, there was conversation concerning that. 

Q. Well, who made any statements concerning that? 

A. As I stated. I ivas so confused I don't know who 
made the statement at that particular time. 

Q. Well, do you recall whether or not Clea made any 
statement to you at that time? 

A. No, I don't. 

Q. Now, do you recall whether or not your mother 
made any statement to you at that time? 

A. Well, there was so much crying going on, mother 
seemed to think it was an awful thing, and Clea was 
crying too, and I was crying, and we were all confused 
and much upset. 

Q. Now did Clea come to you when you were in the 
bathroom and make any statement concerning the al¬ 
leged carnal knowledge? 

***** 

A. No, she did not. 

Q. Did your mother make any statement to you con¬ 
cerning the alleged carnal knowledge? 
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A. As I have already said, there was quite a bit of 
crying, and mother seemed to think that there had 
been something said along that line. There was so 
much crying at that particular time, I was confused and 
couldn't say (A. 96-97). 

***** 

Q. At that point where was your mother? 

A. Well, she was in the hall, as far as I can remember, 
between the bathroom and the living room. 

***** 

Q. Xo, when she [complaining witness] contacted 
you, did she go into the bathroom where you were? 

A. Yes. in the doorway. 

Q. Do you recall any statements that she made to 
you there? 

A. Xo, there was, as I stated hejore, there was a con¬ 
siderable amount of crying done. 

Q. Did she make any statements at all to you there? 

A. Xo. 

Q. Well, were there any statements at all made there? 

A. Well. I remember mother crying quite a bit and 
saying what an awful thing is was, and she knew Rodney 
wasn’t any good, and he just had done it. Clea was very 
incoherent and I couldn't make any details out what was 
being said. 

Q. What did your mother say at that time? 

A. That—well, she was doing quite a bit of crying, 
and she was highly upset, and Clea was crying. And 
more crying that was done the more upset Clea became, 
and my mother was saying that she knew Rodney wasn’t 
any good and she knew something would happen. The 
statement was very incoherent as to what Clea had said. 

Q. Could you state positively that Clea made no 
coherent statement to you at that time? 

A. Yes, she did not make a coherent statement to me. 

Q. Did your mother make any statements about her 
regard for Rodney at that time? 
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A. Well, she was highly hysterical, and so was Clea, 
and I remember her saying that she knew he wasn’t 
any good (A. 105). 

***** 

Q. How loudly was your mother talking? 

A. In a very high-pitched voice. 

Q. Was it loud? 

A. Yes. 

Q. Could any other voices be heard above hers? 

A. Why, no, I had trouble understanding what Clea 
was saying. 

Q. Did you hear your mother make any statement 
that Rodney had done this? 

A. I heard her make a statement that he has done 
this awful thing. 

Q. Your mother? 

A. Yes. 

Q. But you did not hear Clea make any such state¬ 
ment? 

A. No (A. 106). 

While the above testimony was of no value to the appellant 
as establishing his innocence, it was of inestimable value to the 
Government in establishing his guilt. The prosecution predi¬ 
cated the admission in evidence of the complaining witness’ 
accusatory statement on the principle of spontaneous declara¬ 
tion, one element of which requires the declaration to be made 
under the “stress of nervous excitement and shock produced by 
the act in issue.’’ The Government’s previously introduced 
evidence of “nervous excitement” was eloquently confirmed by 
the above-quoted testimony of Mrs. Wheeler. At the same 
time, the testimony of Mrs. Wright with respect to the utter¬ 
ance of the declaration was in no sense impeached. 

The appellant’s testimony offered little in the way of excul¬ 
patory evidence. Beyond inferentially denying that he had 
carnally known the complaining witness (no specific denial was 
ever made by him), his testimony substantially corroborated 
the Government’s evidence. Thus, he admitted his presence 





in the Wheeler apartment at the time the act was alleged to 
have been committed (A. 118), he admitted that he had de¬ 
liberately remained away from home for a period of eight days 
thereafter (A. 120), he admitted the essential circumstances of 
the excursion to the Canada home on August IS (A. 123), and 
he admitted that said excursion was undertaken for the sole 
purpose of confronting the Government witness, Mrs. Wright 
(A 123). 

These, then, were the facts and circumstances presented at 
trial which, we submit, convincingly placed the hand of guilt 
upon the appellant. What conflicts existed in the evidence 
were properly left for the jury to resolve. As this Court said 
in Curley v. United States, supra, at 393. 160 F. 2d at 333: 

If the judge were to direct acquittal whenever in his 
opinion the evidence failed to exclude every hypothesis 
but that of guilt, he would preempt the functions of the 
jury. Under such rule, the judge would have to be 
convinced of guilt beyond peradventure of doubt before 
the jury would be permitted to consider the case. That 
is not the place of the jury in criminal procedure. They 
are the judges of the facts and of guilt or innocence, not 
merely a device for checking upon the conclusions of 
the judge. 

II. The testimony of the complaining witness was properly 

impeached 

The appellant contends that the prosecuting attorney was 
cognizant of the fact, six weeks prior to trial, that the com¬ 
plaining witness would refuse to testify against the appellant, 
and, therefore, he could not have been surprised when on the 
witness stand she in fact denied that the appellant had as¬ 
saulted her. Thus, it is argued, the trial court erred in permit¬ 
ting the prosecutor to cross-examine the complaining witness 
upon the principle of “surprise.” The utter vacuity of this 
contention becomes immediately apparent when viewed in the 
light of all the facts surrounding this incident of the trial. 

Prior to calling the complaining witness to testify, the prose¬ 
cuting attorney approached the bench, informed the trial judge 
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that he feared the complaining witness might prove to be a 
recalcitrant witness, and, for that reason, it was requested that 
she be called as the court's witness. The prosecutor’s fears 
were based upon the following circumstance: Some weeks be¬ 
fore commencement of the trial, the prosecutor was approached 
by the appellant and shown a statement, allegedly written by 
Mrs. Wheeler and signed by the complaining witness, which 
read, in substance, as follows: 

I wish to state that Rodney Wheeler has never done 
anything to me in any way; that I told this story be¬ 
cause my grandmother made me; she doesn’t like 
Rodney Wheeler (A. 34). 

Against this conjectural indication of a change of disposition 
on the part of the complaining witness, however, the prose¬ 
cutor, to the court’s knowledge (A. 5, 6, 10, 11, 33-34), was 
possessed of the following information: (1) He knew that the 
complaining witness had identified the appellant as her assail¬ 
ant to (a) her mother, (b) her grandmother, (c) and to en¬ 
forcement officials on three occasions: (2) he knew that she had 
confirmed her accusation before the grand jury which returned 
the indictment; (3) he had spoken to the child on one occasion, 
during which conversation she acknowledged the truth of the 
incriminating statements made by her to Policewoman McCall 
on the night of the assault. 

For reasons not fully explained at the time of the ruling, the 
trial judge declined to call the complaining witness as the 
court's witness. The basis for the ruling, however, was made 
clear when, during the examination of the little girl, it became 
obvious that she had repudiated her prior accusatory state¬ 
ments. At this time, the court stated, in response to the prose¬ 
cutor’s announcement of surprise and request to cross-examine 
the complaining witness, “We have had a bench conference. 
The Court will permit the District Attorney to cross-examine” 
(A. 37), and again, “The Court has ruled, and the Court is 
vow granting the right to the prosecutor to impeach his own 
witness” (A. 3S). We submit that, in view of these latter 
statements, the Court must necessarily have concluded at the 
outset that the prosecutor was not in possession of sufficient 
credible information to justify his fear that the complaining 
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witness had rejected her former statements to her parents, 
to the police, and to the grand jury. In short, the court quite 
properly concluded that one isolated self-serving exculpatory 
note, undoubtedly concocted by the appellant, and apparently 
written by his wife, was an insufficient basis to forestall the 
prosecutor from proceeding in reliance upon the girl’s prior 
statements and sworn testimony until actual surprise had been 
shown. To urge, as the appellant has done, that such an 
obvious fabrication, when weighted against a series of state¬ 
ments made under far less suspicious circumstances, destroyed 
the entire background ujion which this case had been brought 
to trial and sufficiently apprised the prosecutor of the complain¬ 
ing witness’ change of heart so as to preclude him from calling 
her as a witness and announcing “surprise" when it developed 
that she had in fact retracted her original story, transcends the 
bounds of common sense, and does violence to fundamental 
principles of law. 

In United States v. Graham , 102 F. 2d 436 (2d Cir. 1939), 20 
the defendant had been tried on two occasions for the same 
offenses, in which the jury was unable to agree upon a verdict. 
Consequently, he was brought to trial for a third time. In 
each of the three trials, one Moore was called as a witness for 
the Government. In trials one and two, his testimony was 
of an inculpatory nature. In trial three it appeared that the 
witness had changed his story in a manner beneficial to the 
defense. The Government announced surprise and proceeded 
to cross-examine the witness. It developed, during the course 
of trial, that Moore had forewarned the prosecutor that he was 
no longer a willing witness. On appeal it was urged, in view 
of the prosecutor’s knowledge of Moore's predisposition, that 
the element of surprise had been lacking, and that he should 
not, therefore, have been permitted to cross-examine the wit¬ 
ness. In affirming the judgment below, the Court said, in 
pertinent part, at p. 442: 

* * * But we see no reason why the district attorney 
should not have been privileged to believe that when 
the witness was actually required to testify under oath 


x Cert, denied, 307 U. S. 043, 30 S. Ct. 1041, S3 L. Ed. 1324. 
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he would again tell what the attorney believed to be 
the truth as he had testified before notwithstanding his 
attempt to dissuade the attorney from calling him again. 
It was not within the province of the witness, having 
knowledge of material facts, to decide whether he would 
give those facts in evidence or not. He was subject to 
call as a witness and when so called was bound to dis¬ 
close his knowledge truthfully in response to proper 
questions. He did not occupy the position of one who 
had never given the prosecutor any assurance of what 
facts material to the prosecution he did actually know. 
He had already testified to those facts twice and his 
willingness, when placed where he had to tell the truth 
or be subject to the rigors of the law respecting perjury, 
to persist in his refusal to testify substantially as he 
had before may well have surprised the examiner. It 
was one thing to threatennot to testify and quite another 
to carry out the threat when actually put to the test. 
[Emphasis supplied.] 

In Ellis v. United Stales, 13S F. 2d 612 (8th Cir. 1943), 
witness “B,” called on behalf of the Government, was asked a 
number of questions relative to her relationship with the 
defendant, and gave exculpatory answers. The prosecutor 
announced surprise and proceeded to cross-examine the witness, 
and elicited from her the fact that she had made statements 
to the district attorney, certain investigators, and had testified 
before the grand jury in a manner directly contrary to her state¬ 
ments at the trial. In sustaining the lower court's action in 
permitting the prosecution to announce surprise (the case was 
reversed on another ground), the Court said, at p. 616: 

We consider that the requisite element of surprise 
may be found in this instance. That the witness had 
made the incriminating statements to the district attor¬ 
ney and state and federal investigators and had repeated 
them under oath before the grand jury can not be ques¬ 
tioned, and was admitted by her. Undoubtedly, the 
indictment was founded almost entirely upon her testi¬ 
mony before the grand jury. It does appear that her 
evidence before the grand jury was reluctantly given and 
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was encouraged by rather broad intimations to the girl 
from the district attorney of the penalties for perjury. 
That the district attorney, in preparation for the final 
trial was not without apprehension of the girl’s insta¬ 
bility, may be inferred from the presence in court when 
she testified, of the grand jury foreman and others who 
presumably had heard her earlier statements. It might 
be contended with some cogency that the district attor¬ 
ney was disappointed rather than surprised in the 
strictest sense of the latter term. But we consider that 
the situation with which the trial judge was confronted 
amply supported his inference of surprise in the sense 
in which it must be understood here. We have hitherto 
asserted advisedly that “the claim of surprise has become 
largely a gesture which add3 little or nothing to the trial 
court’s discretion.” 

Here, the prosecutor, with complete candor, stated to the 
court his apprehensions with respect to the complaining wit¬ 
ness’ prospective testimony. The judge in his discretion, see 
Bedell v. United States, 63 App. D. C. 31, 68 F. 2d 776 (1934); 
Smith v. United States, 57 App. D. C. 71, 17 F. 2d 223 (1927), 
felt that, in light of all the circumstances before him, such ap¬ 
prehensions were unwarranted. It was not unreasonable to 
expect that the complaining witness, when put to the test, 
would place the sanctity of the oath and a child’s natural moral 
rectitude above the coercion and intimidation theretofor prac¬ 
ticed upon her, the embodiment of which was so unmistak¬ 
ably displayed by the exculpatory note in the appellant’s pos¬ 
session. That she did not do so. should not deprive the Gov¬ 
ernment of the opportunity to impeach her testimony as on 
cross-examination. As this Court said in the Smith case, supra, 
“It is the duty of the court to administer justice, rather than 
encourage the perversion thereof.” 

Accepting, for the moment, the argument that the prose¬ 
cutor's fears of recalcitration on the part of the complaining 
witness were sufficiently well-founded as to foreclose reliance 
on the doctrine of “surprise,” we are unable to discover wherein 
the appellant's position, insofar as staving off her impeachment 




is concerned, would have been enhanced, for under these cir¬ 
cumstances, it is clearly the law that: 

The Court may on its own motion call a witness, who 
was present at the transaction, subject to examination 
and cross-examination by either side on issues involved 
or recall a witness in the furtherance of justice. * * * 
Where the prosecution fears a witness, he may be called 
by the court and in such case he is not a witness for 
either side, subject to examination and cross-examina¬ 
tion by both sides. Underhill on Criminal Evidence, 
4th ed., § 391, quoted with approval in United States v. 
Young, 26 Fed. Supp. (D. C. W. D. Texas, 1939). 

And see United States v. Brandt, 196 F. 2d 653 (2d Cir. 1952); 
Young v. United States, 107 F. 2d 490 (5th Cir. 1939) affirming 
United States v. Young , supra; Litsinger v. United States, 44 
F. 2d 45 (7th Cir. 1930). 

We submit that appellant’s contention herein is patently 
without substance, either in law or in fact. 

III. Appellant’s contentions in respect to alleged impropriety 
on the part of the prosecutor are without merit 

Appellant next urges that the prosecutor’s conduct deprived 
him of a fair trial. His contentions in this regard vary from the 
picayune to the absurd, and but demonstrate the want of sub¬ 
stance to this appeal. 

The alleged improprieties were, of course, initially urged by 
appellant on his motion for a new trial and rejected by the 
lower court. Its discretion in the premise is. of course, a broad 
one. subject to review only for an abuse thereof. D’Aquina v. 
United States, 192 F. 2d 33S (9th Cir. 1951); United States v. 
Goodman (7th Cir. 1940), 110 F. 2d 390; Utiited States v. 
Cohen (2nd Cir. 1949). 177 F. 2d 523, cert, denied 339 U. S. 914. 

While extended discussion of the trivia and unsubstantiated 
charges advanced by appellant would, in our view, serve no 
useful purpose, the invalidity of one such charge may perhaps 
be illustrative. 

Thus appellant argues that the prosecutor utilized evidence 
adduced to impeach the complaining witness as probative evi- 
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dence. Examination of his argument clearly reveals that 
the prosecutor utilized the evidence for precisely the pur¬ 
pose for which it was admitted, i. e., to impeach the complain¬ 
ing witness. Obviously when the complaining witness refused 
to testify in accord with her previous statements and grand 
jury testimony, it was incumbent upon the prosecutor to dem¬ 
onstrate that the girl's testimony from the witness stand was 
unworthy of belief. As has been shown, supra, this was prop¬ 
erly done through the use of her earlier contradictory state¬ 
ments. Similarly, in his closing argument, the prosecutor was 
entitled to urge to the jury that her testimony from the witness 
stand was unworthy of belief and utterly discredited by her 
prior statements. Examination of his argument shows that 
he did this precisely, persuasively, and quite properly. Thus 
initially the prosecutor argued. “We had Clea take the witness 
stand right after the chemist, and Clea said that nothing hap¬ 
pened—nothing. That she had never had anything to do with 
Rodney, and with nobody, no man, no boy. nobody, that night” 
(A, 140). He then reviewed the evidence referring to Cleans 
various statements to her mother, the police, and the entire 
background of the case inconsistent with her testimony from 
the witness stand and clearly demonstrated that this was his 
purpose as he stated in conclusion. “All of those things, ladies 
and gentlemen, show that little girl is not, or was not, telling 
the whole truth the day she testified’’ (A. 14S). 

It was, of course, incumbent upon the prosecutor to destroy 
the validity of the girl’s testimony on the stand. The record 
reveals the ample opportunity afforded the prosecutor for so 
doing. He utilized this opportunity and the abundance of evi¬ 
dence to demonstrate her want of veracity and his argument 
thereon clearly reveals this to be his only and perfectly legiti¬ 
mate purpose in so doing. 

This impeaching testimony was before the jury, and properly 
so. \\ hile appellant argues that the statement of the girl given 
to the police in the presence of her mother was erroneously 
allowed to be read to the jury, such a contention is 
manifestly without merit. It was admitted and read under 
careful instructions as to its evidentiary value, i. e., that it was 
admitted for impeachment purposes only (A. 169). Quite 
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clearly the way to impeach by means of prior contradictory 
statements is to put the contradictory statements in evidence. 
C., M. and St. P. Railuxiy v. Artery, 137 U. S. 507 (1S90); 
Sneed v. United States, 29S Fed. 911 (5th Cir. 1924), cert, 
denied. 205 U. S. 590. The doctrine of completeness required 
that the entire statement be produced. United States v. Wein- 
bren (2d Cir. 1941) 121 F. 2d 826 at S29. The girl's statement 
in which she described with preciseness the events of that un¬ 
holy evening of Aug. 10. 1951, had the ring of truth to them. 
The particularity with which she described these events were 
particularly efficacious to contradict her parentally dominated 
testimony from the stand. The statements were, then, prop¬ 
erly submitted to the jury under precautionary instructions as 
to its purpose and as shown, infra, the prosecutor’s reliance on 
the statements were limited to the purpose for which offered— 
impeachment of the complaining witness. 

Appellant’s other assignments of impropriety are, it is sub¬ 
mitted, without substance. The case was vigorously tried, but 
appellant’s attempt to claim that deliberate improprieties were 
indulged in by the prosecutor find no support in the record. 
In each instance where it was claimed that the prosecutor 
strayed from the record the jury was instructed that it was 
their recollection that governed, and, as was stated in Hall v. 
United States, 84 U. S. App. D. C. 209, 171 F. 2d 347 (1948) 
where an admittedly improper remark was made by the prose¬ 
cutor at 211: 

We think, unless the contrary appears, or the circum¬ 
stances are very unusual, that jurors should be presumed 
to have understood and followed the court’s instruc¬ 
tions. * * # We also think that they must be cred¬ 
ited with enough common sense and discrimination to 
enable them to evaluate properly conduct and remarks 
of counsel even when they offend military standards of 
propriety. 

Reference to the record reveals that the prosecutor’s conduct 
was properly within the bounds of propriety and permissible 
behavior. His advocacy, heightened no doubt by the readily 
apparent evidence of a heinous and brutal crime, was, we sub- 
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mit, contained within permissible confines. As was stated by 
Justice Learned Hand in DiCarlo v. United States (2d Cir. 
1925) 6 F. 2d 364 at 36S. cert, denied, 26S U. S. 706, 45 S. Ct. 
640., 69 L. Ed. 1168: 

While, of course, we recognize that the prosecution is 
by custom more rigidly limited than the defense, we 
must decline to assimilate its position to that of either 
judge or jury, or to confine a prosecuting attorney to an 
impartial statement of the evidence. He is an advocate, 
and it is entirely proper for him as earnestly as he can 
to persuade the jury of the truth of his side, of which he 
ought to be thoroughly convinced before he begins at all. 
To shear him of all oratorical emphasis, while leaving 
wide latitude to the defense, is to load the scales of jus¬ 
tice; it is to deny what has always been an accepted 
incident of jury trials, except in those jurisdictions 
where any serious execution of the criminal law has 
yielded to a ghostly phantom of the innocent man 
falsely convicted. 

Here the prosecutor, convinced of the righteousness of his 
cause, presented his case with diligence and zeal, and appel¬ 
lant’s serious accusations against a fellow member of the bar 
find no justification or support from the record herein. 

CONCLUSION 

WTierefore, it is submitted that the judgment of the lower 
court should be affirmed. 
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